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Fut... as the famous old recipe for Potted Hare 


began, First catch your Hare,” so the recipe for Statutory Representa- 
tion, C T style, really begins “First get your lawyer.” For to have CT 
Representation a corporation must have a lawyer. There is no other 
way. That was made The Corporation Trust Company's policy at its 
founding in 1892, has been its policy ever since. 
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A. H. 
Stone 


MR. STONE, chairman of the State Tax Commission of Mississippi, has been elected president of 
the National Tax Association. He is a member of the Board of Trustees of the Federation of Tax 
Administrators and was vice-president of the National Tax Association last year. He succeeds to 
the presidency, Simeon E. Leland, chairman of the Illinois Tax Commission. 
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Income Tax Reduction: 


A New Approach 


By RALPH R. NEUHOFF* 


HE income tax field is, if we may borrow a term 
T from the patent lawyers, a crowded art. Much 

has been said and written about reducing taxes, 
and largely to the same effect. The same basic sug- 
gestions have been put forth by many persons in sub- 
stantially equivalent forms. The intimation, therefore, 
that, at this late date, there is anything new to 
be said about income tax reduction may well be met 
with skepticism, if not incredulity. At all events, 
undue emphasis has probably been given to the fea- 
tures of particular plans for effecting tax savings and 
too little attention to the principles upon which they 
are based, with the result that the “plans” are hard 
to understand and hard to remember and, moreover, 
hard to adapt to a taxpayer’s particular situation. 

All legitimate plans of income tax reduction are 
related to one or more of a small number of basic 
characteristics of the income tax law. If this rela- 
tionship is recognized, it becomes a fairly easy matter, 
not only to judge whether income taxes can be re- 
duced in a particular situation, but also to arrive at 
a fairly reliable conclusion as to when it is probably 
useless to attempt any further reduction. To put 
the proposition in another way, the suggestion is here 
made that instead of checking the taxpayer’s situa- 
tion against a large number of apparently distinct 
plans, the taxpayer should check his situation against 
a small number of basic principles. 


I. Basic Characteristics of Income Taxation 


Although the details of our federal income tax laws 
have varied considerably, there have been certain 
characteristics which have been preserved in each 
Revenue Act. These are: (a) granting a personal 
exemption, such as $1,000 for a single man; (b) grad- 
uation of the rates, called “progression”; (c) levy of 
the tax by fiscal periods, usually one year in length; 
(d) allowance of certain statutory deductions not 
necessitated by the economic concept of net income; 
(e) necessity of an “identifiable event” for imposi- 
tion of an income tax; and (f) recognition of certain 
artificial entities such as trusts and corporations as 
full-fledged taxable “persons.” The vast majority of 
the tax reduction plans that have been propounded 
with painful repetition are related to the characteristics 
of federal income taxation set out in the above list. 


* Lecturer on Taxation, Washington University School of Law; 
Member of the St. Louis Bar. 
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The suggestion 
is here made that, instead 
of checking the taxpayer’s 
situation against a large 
number of apparently dis- 
tinct plans, the taxpayer 
should check his situation 
against a small number of 
basic principles. 





If. Plans Involving Relinquishment 
of Property or Opportunity 


The simplest case in the group described by the 
foregoing heading is the gift of property. A gift may 
be made to an individual or to an organization, such 
as a charity. In the case of a gift to an individual, 
although the property donated is no longer owned, 
the donor may nevertheless consider himself ade- 
quately compensated for his generosity by a feeling 
of satisfaction from his act of abnegation. The indi- 
vidual selected as donee will usually be someone 
whose welfare is so far identified with the donor that the 
loss of technical ownership is not keenly felt, for exam- 
ple a spouse, a child or (less frequently) a close friend. 

If the recipient of the gift be an organization such 
as a charity, there is a loss of ownership, but there 
is a countervailing gain to the donor in the shape of a 
satisfaction which may be quite keen. Just why the 
act of parting with property under such circumstances 
should result in a “psychic” gain is a subject which 
cannot be here pursued, but the reader will recognize 
its validity. In the case of the gift to either an indi- 
vidual or an organization such as a charity, the cir- 
cumstance that the donor has ceased to own the 
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property which was given entails the consequence 
that henceforth the income on such property will not 
accrue to the donor and he will not be required to 
pay an income tax upon it. It is true that the donee, 
if an individual, will be required to account for such 
income. However, the tax on the income in the hands 
of the donee will in most instances be less than it 
would have been had the same amount of income 
been received by the donor. 


In the case of a gift to a charitable or similar 
organization, another tax benefit is obtainable by the 
donor, namely, the deduction known as the deduc- 
tion for “contributions.” There are, of course, limi- 
tations as to amount and the kind of recipients.” 


An opportunity may be given up instead of prop- 
erty. Consider the case of an individual engaged in 
“a speculative venture where the possible profits and 
losses are both large. If too great a proportion of 
his gains will be claimed by taxes, while losses will 
be borne largely by himself, the taxpayer may well 
feel that “the game is not worth the candle” and with- 
draw from the highly speculative business in which he is 
engaged, in favor of another business where neither the 
profits nor the losses are likely to be as large.? 


In the long run, the net amount remaining in the 
hands of the individual after payment of income taxes 
may well be greater in the case of the less speculative 
business even though the nominal gains are larger 
in the more speculative enterprise. As above ex- 
plained, this is due to the “heads I win, tails you lose” 
application of the income tax law to a business which 
may have a great profit one year and a huge loss the 
next, if there is no way of offsetting the loss of the 
one year against the gain of the other. Not only will 
this feature of the income tax law frequently result 
in a person’s withdrawing from a business in which he 
is engaged, but also and more frequently, it will have 
the effect of deterring a business man from engaging 
in a particular venture upon which he might other- 
wise look favorably. 


Ill. Plans Involving Exemption or Progression 


All of the plans known as “dividing income” are 
based on exemption or progression or on both exemp- 
tion and progression. If a man makes a gift of 
income-producing property to his wife so that there- 
after she receives the income, the aggregate income 
taxes imposed upon both spouses will ordinarily be 
decreased by the transaction, because the graduated 
rates are applied separately to each spouse.’ Let us 
suppose that a man owns all of the stock of a corpo- 
ration and also receives a salary from it. Perhaps 
the salary is $10,000.00 per annum and the dividends 





1 Rev. Act of 1938, Sec. 23 (0). 


2 Facing the Tax Problem, Carl Shoup, Research Director, Twen- 
tieth Century Fund, Inc. (1937) p. 61-2. 


3 Reg. 94, Art. 51-1. Exceptions are found in cases where the 
incomes of both are so small that even where added together they 
are taxed only at the lowest rate, and where the wife has an ordi- 
nary loss sufficient to wipe out the income transferred to her. 
Here the tax is not decreased by dividing the income because the 
joint return would give the husband the benefit of the loss. But 
there are cases where, even on a joint return, the Treasury Depart- 
ment rules, perhaps incorrectly, 


deductible by the other. See Frank B. Gummey v. Commr., 26 





E S— The Tax Magazine 


that the loss of one spouse is not 
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are another $10,000.00. Such a man would pay an 
income tax upon the $20,000.00, less personal exemp. 
tion and whatever other allowable deductions he may 
have. By donating the stock to his wife so that she 
pays upon the dividends, less her part of the personal 
exemption, and he pays upon his salary less his par 
of the personal exemption, the husband and wife 
collectively would save abeut one-third of the total tax 

In the example just given, the personal exemption 
is not a factor since it is equally available whether 
the income accrues to the husband or to the wife o 
to both; but if the gift had been to a child instead oj 
to the wife, there would be the possibility of an addi- 
tional advantage due to the personal exemption of 
the child, the aggregate exemption of the parent and 
the child being greater than that of the parent alone. 

“Dividing income” may also be utilized as between 
various trusts and the donor, and also as between 4 
corporation and a stockholder. Formerly each trust 
was entitled to a separate personal exemption. There- 
fore if a taxpayer created sixty trusts,’ there woul 
be sixty $1,000.00 personal exemptions. Congress 
did some “loophole closing” on this particular situa 
tion, however, and now the trust is entitled to a 
credit of $100 against net income in lieu of the per- 
sonal exemption.® 

Another striking instance of “dividing income” to 
reduce the income tax is found in the case of an indi- 
vidual who wins a large prize in a lottery. The in- 
come tax is so great in such cases as to perhaps cause 
the lucky ticket-holder to wonder whether he or 
“Uncle Sam” really won the prize. However, prac- 
tically every man who won a capital prize recently 
has apparently had the foresight to make a binding 
agreement with his wife to share any prospective 
gains with her.’ 


IV. Plans Based on the Levy of Income 
Tax on a Fiscal Period 


The period for computation of net income is ordi 
narily a year, never more, exceptionally less.* Such 
period may coincide with the calendar year or may 
end on the end of any calendar month, provided cer- 
tain requirements are met. The fact that income is 
computed on the basis of an artificial period of definite 
length gives to taxpayers an opportunity to reduce 
taxes, or, to put it more accurately, to prevent them 
from being inequitably increased. 

If a taxpayer’s income involves some gains and 
some losses, it is highly desirable to have the gains 
and losses occur in the same taxable year so that 

(Continued on page 118) 
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BTA 894, [CCH Dec. 7719] and Reg. 94, Art. 117-5. 


*An undistributed profits tax on corporations, such as Rey. Act 
of 1936, Sec. 14, and Rev. Act of 1938, Sec. 14, would offer an 
impediment to use of a corporation for this purpose. 

5It was testified in a hearing before a Congressional committee 
that this had been done in one instance. 

® Rev. Act of 1938, Sec. 163 (a). 

7 The moral seems to be to agree to divide the prize with you! 


wife so as to decrease the amount you must divide with youl 
“Uncle.” 


8 Reg. 94, Art. 41-4. 
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TAX-EXEMPT BONDS— 


Shall We Remove the Exemptions? 


APIDLY changing con- 
ditions coupled with 
new lines of thought 
bring to the American peo- 
ple each year many perplex- 
ing problems, which, after 
what is felt at the time to be 
careful consideration, are ap- 
parently settled permanently. 
Other problems are _ then 
studied and settled in the 
hope that at an early date in 
the future our problems will 
all be properly catalogued 
and filed away. However in 
a surprisingly short space of 
time many of our supposedly 
settled problems bob up to 
trouble us again, much after 
the fashion of a cork coming 
to the surface of the water. 
In this kaleidoscope of 
events we are now confront- 
ed with the question of how 
best to handle tax-exempt 
bonds. We are glibly told 
that we must tax all tax-free 
honds in order to prevent the 
wealthy from shirking their 
share of taxation and that if 
this is done a heavy load 
will be removed from the 
backs of the taxpayers. 
ls it possible that such a 
simple move will produce the 
results expected or is there 
more under the surface than 
is seen at the first glance? 
Remember this question of 
immunity was carefully con- 
sidered years ago, approved 


and filed away, because it would be an aid to all 
government financing and by lowering the interest 
rate to be paid would prove valuable to the taxpayer 
through decreasing the amount to be raised for the 
| purpose of interest payments. 
) might add that the advantages which accrued to the 
| state when they exempt their securities from state 
» taxation accrue with equal force from the exemption 
» of such bonds from federal taxation. 

Were the people who were instrumental in putting 
) these laws into our records entirely wrong in their 
judgment, or have changing conditions simply brought 





City Treasurer, Springfield, Mass. 


By GEORGE W. RICE* 


“In the mad scramble for more and more 
income let us not blindly change provisions in 
our laws placed there after mature thought and 
study. Let us not forget that an experimental 
tax is often like a leak in a dike—small at first 
but the forerunner of an irresistible force that 
crushes every attempt of human beings to con- 
duct their actions in a self-determined manner.” 





Parenthetically, I 


to our attention imperfec- 
tions that were not perceived 
when the laws were orig- 
inally enacted ? 


There were without doubt 
sound and substantial rea- 
sons for enacting these laws 
at that time and such reasons 
are still in force. To blindly 
change these laws in our 
mad scramble for additional 
revenues, at any price, may 
entirely erase any benefit we 
now receive. Change must 
be based on knowledge and 
experience: to be successful, 
not on desire and hope. 


Exemption from 
State Taxes 


Let us consider first bonds 
that are exempt from state 
tax. While these bonds do 
not pay a direct tax, indi- 
rectly they pay in a way and 
manner that is of more value 
to the taxpayer in reducing 
his burden, than would be 
the case if a tax were paid. 
Because of the fact that they 
are tax exempt, bonds are 
more desirable and _ being 
more desirable they sell to 
better advantage. Here we 
find that two of our strong- 
est economic laws apply. 
Because of desirability the 
investor will prefer “tax ex- 
empts” and so will pay more 
for what he wants than for 


other less desirable bonds. The good old law of sup- 
ply and demand also performs its functions. 
are not enough of these bonds to supply the entire 
demand and so the price will be raised as long as the 
bonds are desirable and they will be desirable up to 
the point where the price offsets the saving in taxes. 

That this is actually a fact, and not theory, can be 
seen by a study of the offerings of any bond house. 
The difference in price-range of the tax-exempt bonds 
and the bonds not exempt becomes instantly apparent. 
In checking back through my records I find a list of 
bonds offered for sale by a Boston broker. 


There 


On this 


list 4% City of Boston bonds, due in 1936, exempt 
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from Massachusetts taxes are quoted at 3.80%. Be- 
low this, other City of Boston 4% bonds due also in 
1936, not exempt from Massachusetts taxes are 
quoted at 4.10%. Here is a difference of over one- 
quarter of one per cent and means that if the City 
of Boston had sold the tax-exempt bonds on the 
same day it sold the bonds that were not tax exempt, 
the city could have sold a 334% bond instead of the 
4% ones. The taxpayers of Boston would have to 
raise one-quarter of one per cent less interest than 
they now have to do. Note well that this saving to 
the City of Boston is only based on the exemption 
from state taxes. To find the real savings which the 
city derived from the privilege of issuing tax ex- 
empts, you must add anywhere from one-half to 
three-quarters of one per cent additional due to fed- 
eral exemption. 


Massachusetts cities have enjoyed a lower interest 
rate of at least one-quarter per cent ever since munici- 
pal bonds were made exempt from state taxes. Dur- 
ing the following years the taxpayers of the state 
have had to raise that much less for interest charges 
when city budgets were prepared. During the de- 
pression years this benefit derived from low fixed 
charges has been doubly apparent. 


Not only have bonds sold during the depression 
been issued at remarkably low rates, but bonds issued 
five, ten or twenty years ago, on which interest is still 
being paid, carry a minimum of interest charges. Of 
course all high grade bonds in the present market sell 
at an excellent price, but when Massachusetts cities 
sell ten-year 114% bonds at a premium and five-year 
144% bonds, it becomes clear, after comparison with 
other states, that tax exemption has a decided bearing 
on the favorable price. 


Let me show you in dollars just what that can 
amount to by giving a concrete example: The City 
of Springfield had outstanding at the close of 1938 
seventeen million seven hundred thousand dollars in 
bonds. Interest at the rate of one-quarter of one per 
cent on that total will amount to $44,250, which 
amount represents the yearly savings to the taxpay- 
ers because municipal bonds are exempt from state 
taxes. (The savings resulting from their being ex- 
empt from federal taxes is even greater.) If the 
bonds were taxable by the state, the loss of $44,250 
would be partially offset by the tax of 6% on income 
paid to the state. 


The total amount of bond interest Springfield paid 
in 1938 was $301,000 and a tax of 6% on that amount 
raised $18,060. It is quite clear from these figures 
that under the most favorable circumstances the city 
would lose the difference, or $26,100 each year. 


By no stretch of the imagination could we expect 
to hold the actual loss to these figures. Many bonds 
now sold in another state would pay no tax to Massa- 
chusetts, while further loss will result from errors, 
false returns and the cost of collection. 


Thus it is clear that selling bonds at a lower rate 
of interest results in the same thing as collecting the 
tax at the source and collecting it 100% for there can 
be no tax dodging. 


It makes no difference if we collect by taxation a 


sum equal to one-quarter per cent for the interest and 
then turn around and pay it out for interest, or if we 












\\ 


do not tax the amount and do not have to spend it. 
In both cases we end up in the same place. We should 
remember, however, that with tax-exempt bonds 
there is no cost for collection and no errors to cause 
trouble on the tax return, which is simplified to that 
extent. 


There is, however, one difference of considerable 
importance. Every bond that is sold out of the state 
pays no state tax and every bond that is owned by 
a dishonest person, who makes a false return, pays 
no tax. Thus there would be a considerable leakage 
in income, developing a shortage to be made up by 
real estate owners. Adding another straw to the 
nearly unbearable burden. 


A further hardship would result from the fact that 
income taxes are paid after the close of the year and 
so do not aid the tax rate of the period the income 
is received in. This means the taxpayer of one year 
would have to raise and expend the money for extra 
interest, and the following year a tax often less in 
amount than the additional interest expended, would 
be received by the city or state. 


To relinquish the benefit now positively derived 
from smaller interest expenditures for the doubtful 
method of larger interest expenditures, partly reim- 


their bonds. But because of the federal surtax being F 
progressive, the Federal Government would collect 
more in taxes from the largest incomes if the tax f 
exempt feature did not apply to the surtax. This > 

(Continued on page 88) 


bursed by added taxation, is certainly not sound ce 
econ mics nor conducive to lower taxes. el 
is 
° ta 
Exemption from Federal Taxes be 
All the arguments above apply with equal force to ta 
the normal federal tax on bonds. In fact any bond on - 
which the tax is proportional and all holders pay at - 
the same rate will be affected in the same manner th 
as I have already described. z 
Bonds exempt from federal income taxes are also : 
exempt from federal surtaxes. These surtaxes are 2 
progressive; the rate of taxation increases as the total ys 
amount of income increases. Here then is the only 
opportunity we find where the very large incomes are 5 
able through the purchase of tax-exempt bonds to ) 
partially avoid or at least reduce the total tax paid 
to the Federal Government, and here is the only place 0 
where we should even consider the removal of the tax- Fi: 
exempt feature of municipal and federal bonds. Bw. 
With the rate of surtax working up to 50%-60% or Fo 
even 70%, according to the size of the income to bef i 
taxed, it is apparent that the possessors of the largest F 1 
incomes pay the Federal Government less in taxes ¢ 
when they own tax-exempt bonds. However, noon fe , 
knows just how much the Federal Government loses}, 
from extremely wealthy taxpayers who own tax ex fj; 
empts. Because the largest percentage of tax-exempt fF, 
bonds are held by banks, insurance companies and 
other fiduciaries and not the wealthy, it is believed f 
that a great deal less is lost than is imagined. | 
Our discussion at this point shows that as far aR, 
the normal tax is concerned, cities, states and the Fed- F 
eral Government now receive a monetary benefit ex: F 
ceeding any tax they might collect on the income from ¥ | 
| 
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states within recent years has given rise to the prob- 

lem of valuation of iaventories on hand at the in- 
ception of the acts. The majority of taxpayers employ 
either the basis of cost, or cost or market value whichever 
is lower, in valuing their inventories for federal income 
tax purposes; and upon the adoption of an income tax 
law in the jurisdictions in which they are located, the 
taxpayers carry this method of valuation into their state 
returns. The result is that in a very substantial per- 
centage of the cases the taxpayers have undervalued 
their initial inventories for state income tax purposes. 
The public has failed to appreciate the significance of 
the constitutional phases of this problem and the 
potentialities for substantial tax savings. The situa- 
tion existing in Minnesota will be used herein as an 
example of the attitude of the administrative bodies. 


TT sat adoption of income tax laws by several 


Significance of Effective Date of the Act 


The date January 1, 1933, in its relation to the loss 
or gain basis under the Minnesota Income Tax Acts 
is comparable to March 1, 1913, under the Sixteenth 
Amendment to the Federal Constitution. The object 
of the Income Tax Act is to ascertain and tax the 
income received or accrued on or after January 1, 
1933. Therefore, it becomes necessary to determine 
the extent of the capital possessed by the taxpayer 
on January 1, 1933, as such capital, upon subsequent 
conversion, is free from income tax to the extent of 
its value on that date. As to the federal analogy, see 
Lynch v. Turrish, 247 U. S. 221; Southern Pacific Com- 
pany v. Lowe, 247 U. S. 330; Lucas v. Alexander, 279 
U. S. 573. These decisions have the effect of estab- 
lishing the boundaries of the income concept for fed- 
eral tax purposes, and in so doing, they establish 
beyond any peradventure of doubt that the wealth 
possessed by the taxpayer on the basic date of tax 
incidence is immune from classification as income, 
irrespective of the kind of property owned or the 
manner of its conversion. 





* Tax Consultant and Accountant, Minneapolis, Minn. 


Fair Market Value 
of Inventory Property 


The State of Minnesota distinguishes between 
inventory property and capital assets in the 
determination of fair market value, applying a 
different method of appraisement to each class 


of property. 


By C. E. BASHE + 


Fair Market Value of Inventory Property 


Taxpayers generally have not recognized the sig- 
nificance of Section 19 with respect to its effect upon 
taxable net income through the valuation of inventory 
property. It is mandatory for the taxpayer to use, and 
the state to recognize, the valuation of the inventory 
property as of January 1, 1933, on the basis of the 
higher of fair market value or last inventory value, or, 
where property was not included in the last inventory, 
the higher of fair market value or cost. If the law is 
interpreted according to its precise wording, which is 
clear and unambiguous, as respects inventory prop- 
erty, such a valuation process will normally develop 
an inventory value as of January 1, 1933, far in excess of 
that which the taxpayer reported in his Minnesota return. 


Section 19 provides that the basis for determining 
gain or loss from the disposition of “inventory prop- 
erty” acquired before January 1, 1933, shall be the 
higher of “fair market value” as of that date or “last 
inventory value.” The inference to be drawn from 
the statute is that “inventory property” includes prop- 
erty which has qualified for that designation as a re- 
sult of its having been included in an inventory prior 
to January 1, 1933. That is, in order to qualify as 
inventory property, it must be not only of the kind 
described in the regulations as inventory property, but 
in addition it must have been included in the last in- 
ventory on which a value had been placed by the tax- 
payer. The Regulations define the term “last inventory 
value” as the value placed upon the property at the 
date of the last inventory, which would normally occur 
at the close of the taxpayer’s last fiscal year ended 
prior to January 1, 1933. If the taxpayer’s fiscal year 
is the calendar year, the last inventory value would 
normally be determined as of December 31, 1932, and 
would represent the value to be used for comparative 
purposes in selecting the loss or gain basis. Some 
cases arise where the inventory property held on 
January 1, 1933, would have no “last inventory value” 
for the reason that it was acquired subsequent to the 
date of the last inventory. This would occur where a 
taxpayer’s fiscal year was not the calendar year. The 
Regulations provide that the loss and gain basis for 
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such property shall be determined by comparison of 
its cost to the taxpayer with its fair market value on 
January 1, 1933. In the selection of the loss or gain 
basis, the test should be applied to each item in the 
inventory rather than to groups or classifications. At 
one time the state’s interpretation of Section 19 with 
respect to the valuation of inventory property was 
literally in accord with the wording of the Act and 
Regulations and some cases were settled on that basis. 
The state now contends that inventory property can- 
not be valued on the basis prescribed in Section 19, 
claiming that to do so would destroy the uniformity 
requirements of Article 351 of the Regulations. This 
article is in partial interpretation of Section 15, which 
provides for the use of inventories where indicated. 
The state further contends that if Section 19 were 
recognized insofar as it affects inventory property, 
then the term “fair market value” as applied to such 
property would be controlled by the definition of 
“market” contained in Article 354 of the Regulations, 
with one exception which will be discussed later 
herein. The term “market” normally means the cost 
to the taxpayer of replacing the inventory property. 
The state’s position is thoroughly unsound. In the 
first place, the state’s argument for uniformity in this 
instance can be disposed of quite readily by reference 
to the Regulations as well as to the Act itself. Arti- 
cle 351, insofar as it is pertinent to the subject of 
uniformity, reads as follows: 

“No inventory property will be considered as clearly re- 
flecting the taxable income which is not consistent from year 
to year, and greater weight is to be given to consistency than 
to any particular method of inventorying or basis of valua- 
tion, provided that the method or basis used is substantially 
in accord with these regulations.” 

Article 351 then proceeds to describe the 
bases commonly used and recognized in 
valuing inventories for tax purposes. It 
provides the taxpayer with an election as 
to the use of either (1) cost, or (2) cost 
or market, whichever is lower. In sub- 
stantially all cases either one of these 
methods is used by the taxpayer in the 
ordinary course of inventorying, and it 
is easy to comprehend the reason for the 
requirement of uniformity from year to 
year in the selection and application of 
the inventory method. However, when 
a comparison of either of the foregoing 
methods is made with Section 19, it im- 
mediately becomes apparent that neither 
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no definition for “fair market value.” 





February, 1939 





treatment of inventories as between January 1, 1933, 
and the close of the taxpayer’s first fiscal year ending 
after that date, as both the law and the regulations 
prohibit such treatment, and justly so. However, it 
is possible and feasible to require uniformity in the 
treatment of inventories at the close of all years sub- 
sequent thereto. If there were any conflict between 
Article 351 of the Regulations and Section 19 of the 
act, the law would control under well-established rules 
of statutory construction. But there is no conflict, 
as Article 351 was obviously intended to regulate 
inventory practices under ordinary conditions, while 
Section 19 deals with unusual conditions existing ona 
specific date. So much for the uniformity argument. 


With respect to the state’s contention that the term 
“fair market value,” as it appears in Section 19 and 
Article 701, is synonymous with the term “market” 
as that term is defined in Article 354, an examination 
of pertinent decisions under the federal acts will be 
illuminating. It is the author’s opinion that the term 
“fair market value” means the sum of money or its 
equivalent which the taxpayer could theoretically 
have secured for property which he owned on the 
basic date of tax incidence. It presupposes the tax- 
payer as actually being in possession of the property 
or an interest therein, and contemplates a situation 
where the taxpayer, being willing, could theoretically 
dispose of that property to a willing buyer on Janu- 
ary 1,1933. The Board of Tax Appeals and the courts 
have always considered the taxpayer as the seller, 
never as the buyer. This is only natural, as the object 
of the inquiry is to determine the amount of the tax- 
payer’s wealth on the effective date of the initial in- 


The Minnesota Income Tax Acts provide 


The interpretation ac- 


corded it in the Regulations (Art. 701) is substantially identical 
to its definition under the federal acts, regulations and decisions. 
Broad precedents have been established under federal practice 
for the guidance of the state in its interpretation of this term 


as applied to specific kinds of property. 





of these methods can be used on the 
inventory as of January 1, 1933, and still 
comply with the clear requirements of that section. 
Article 351 deals with inventories in the ordinary course 
of business. Section 19 deals with a most unusual condi- 
tion which existed on only one day in the history of 
Minnesota taxation. That date has special significance 
with respect not only to inventory property, but as to all 
property which the taxpayer owned as he came under 
the Income Tax Act. Section 19 is not concerned with 
maintaining chronometric uniformity, but by its very 
nature it makes an exception to any rule of uniform- 
ity in year to year valuations, as it deals with condi- 
tions differing from those which existed on any other 
date. Hence, it is impossible to have uniformity of 








come tax law. The taxpayer, being the owner of the 
property, is also its potential seller and it is the frui- 
tion of this very potentiality which gives rise to the 
question of determination of value of the property on 
the basic date. Thus, if the taxpayer has rejected an 
offer on or near the basic date, the fair market value 
of the property is deemed to be not less than the 
amount of such offer. Chartiers Creek Coal Co., 10 
BTA 94; Arthur P. Pearce, et al., 13 BTA 150; William 
Brill, 20 BTA 495. These cases show clearly that in 
determining fair market value, we are concerned with 
what the taxpayer could sell his property for, not what 
(Continued on page 105) 
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Taxation of Life Insurance Companies 





title of this paper, for practical reasons no 
attention can be given to social factors. 
addition, to keep its length within proper bounds, 
appears advisable to limit it to laws peculiarly aes. 
ing foreign companies operating on a legal reserve 
basis and to refer to tax problems of domestic com- 
panies only as such matters affect the principal subject. 
The importance of this tax question to life insur- 
ance companies is shown by the fact that insurance 
taxes, licenses, and fees, state and local, company and 
agent, paid during 1937—the latest year for which an 
estimate is available—amounted to approximately 
$60,000,000. This figure does not include real estate 
taxes which during 1937 were about $50,000,000. 
These taxes, in a general sense, are exacted under 
two classes of statutes: (1) Those imposing the tax 
as a condition upon which a company may be ad- 
mitted to do business in a state other than that of 
its incorporation or domicile, and (2) Those exact- 
ing an excise for the general privilege of transacting 
é life insurance business. Premium taxes constitute 
the bulk of the payments by life insurance companies 
under statutes of class (1). Since, in a general way, 
tax problems of insurance companies under class (2) 
are quite comparable to those of other corporations, 
they will be discussed only in an incidental manner. 


N tite of | STANDING the general nature of the 


_ 


With various modifications, premium tax statutes 


affecting foreign life insurance companies are in effect 
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Under State Laws 
By 
ROBERT L. HOGG** 


in all but three states.1. Aside from the fact that ap- 
proximately 134% of the gross premiums collected by 
all life insurance companies is taken in this form of 
tax, the construction of the tax statutes themselves 
has raised many questions. In spite of their prev- 
alence in practically all jurisdictions, there is little 
uniformity either as to the description of premiums 
or the subjects of deduction. According to premiums 
included in the basis of the tax, the various statutes 
may be classified as follows: Gross amounts of pre- 
miums received,? gross amount of all premiums re- 
ceived,* gross amount of receipts of premiums,’ gross 
amount of premiums collected,’ gross amount of an- 
nual premiums,’ gross amount of premium receipts,’ 
gross premiums received,* gross premium receipts,” 
gross premiums collected, *° gross premiums," gross 
direct premiums,” all premiums collected or con- 
tracted for,’ all premiums received, all premium re- 
ceipts,’’ all premiums collected,* premiums received," 
amount of premiums collected or received,'* total pre- 
miums collected,'’® and, new and renewal gross premi- 
ums.”° In Montana, the tax is a graduated license 
tax based on collection of premiums.”! These statutes 
may be summarized as placing the tax upon “gross,” 
“total,” or “all . premiums received or collected.” 
In addition, there i is considerable lack of uniform- 
ity in the language describing the scope of premiums 
to which the tax applies. This factor discloses classi- 
fications of the statutes on the basis of-premiums on 
business done in the state, ?* collected or contracted 
for in the state,”* collected in state,?* received in the 
state,?° collected or contracted for in the state or from 
residents thereof,?® received from residents,?* on risks 
in state,?* from policyholders of state,*® on policies writ- 
ten in state on lives of residents, or received out of 
state on business done in the state,°° on contracts 
made in state,2! on business received in state,®? on 
risks located or resident in state,** on risks within the 
state,*4+ received from citizens or residents,®° received 
from citizens,** on lives of residents,** and on gross pre- 
miums written in the state.** 


Annuity Considerations 


Premium tax statutes, despite variations in phrase- 
ology, denote a uniformity in that they place a tax 
on premium income. A question of considerable im- 
portance, however, is the type of income which may 
be classed as premium income. Must considerations 





* From an address delivered before the Life Insurance Group of 
the Insurance Section of the American Bar Association at its Sixty- 
first Annual Meeting at Cleveland, Ohio. 

** Assistant General Counsel, The Association of Life Insurance 
Presidents, New York, N. Y. 

See next page for footnotes 1 et seq. 
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received from annuity contracts be included as pre- 
mium income? 

While the inclusion of annuity considerations as 
taxable is a matter of statutory construction, the 
authorities support the general position that a stat- 
ute taxing premiums does not reach annuity consid- 
erations merely because such contracts are written 
as part of the business of a life insurance company. 
There must appear some direct evidence of legisla- 
tive intent to tax them. Similarly, a statute which, 
of itself, might warrant their taxation, may be nega- 
tived by legislative expression found in statutes cover- 
ing collateral subjects. 


It has been pointed out that the ordinary use of 
the word “premium” in a tax statute definitely de- 
notes insurance as distinguished from annuities.*® 


Nor can the imposition of the premium tax upon 
annuity considerations be supported on the theory 
of the similarity between a policy of insurance and a 
contract of annuity. The definition of “insurance” in 
Webster’s New International Dictionary, Second Edition 
(1934), repelling any such similarity, reads as follows: 


“Act of insuring, or assuring, against loss or damage by a con- 
tingent event; a contract whereby, for a stipulated consideration, 
called a premium, one party undertakes to indemnify or guaran- 
tee another against loss by a certain specified contingency or 
peril, called a risk, the contract being set forth in a document 
called the policy; also, the business of making such contracts... .” 


1 Connecticut and New Jersey—Taxed upon retaliatory basis only. 
Massachusetts—Taxed upon value of policy reserves. 

2? Delaware, Sec. 87, R. C. 1935; Illinois, Sec. 409, S. B. 270, 
L. 1937; Iowa, Sec. 7022, Code 1935; Nebraska, Sec. 77-902, Comp. 
St. 1929; North Dakota, Sec. 4924, Comp. L. Supp. 1925; Ohio, Sec. 
5433, Gen. C. Supp. 1935; Oregon, Sec. 46-109, Code 1930; Penn- 
sylvania, Sec. 2261, St. 1936; Rhode Island, Sec. 7, Ch. 37, G. L. 
1923, am’d Ch. 2283, L. 1936; South Dakota, Sec. 9315, C. L. 1929; 
Utah, Sec. 43-3-7, R. S. 1933, am’d Ch. 40, L. 1935; Virginia, Sec. 237, 
Tax Code, am’d Ch. 38, L. 1938. 

* Indiana, Sec. 39-4802, Burns’ St. 1923, added by Sec. 235, Ch. 162, 
L. 1935. 

* Florida, Sec. 1182, Comp. G. L. 1927. 

5 Vermont, Sec. 981, P. L. 1933; West Virginia, Sec. 3320, Code 
1937. 


® Louisiana, Sec. 8704, G. S. 1932, am'd Act 20, L. 1934. 


7 Mississippi, Sec. 108, Ch. 20, L. 1935 (ex. sess.), am’d Ch. 117, 
L. 1938. 

8’ Alabama, Sec. 348, Sch. 160.4, Act 194, L. 1935; California, 
Sec. 14, Art. 13, Const. am’d 1933, Sec. 3664B, Pol. Code 1931, 


am’d Ch. 599, L. 1935; Georgia, Sec. 7, Act 360, L. 1935; Nevada, 
Ch. 187, L. 1933; New Hampshire, Sec. 60, Ch. 275, P. L. 1926; 
Wisconsin, Sec. 76.34(2), St. 1937; Wyoming, Sec. 115-117, R. S. 1931, 
am’'d Ch. 48, L. 1935. 

® Arkansas, Sec. 7965, Dig. 1937, am’d Act 4, L. 1938 (ex. sess.); 
North Carolina, Sec. 7880(116), Code Supp. 1937; Tennessee, Item 
F, Sec. 2, Art. II, Ch. 108, L. 1937; Texas, Art. 4769, Vernon’s 
St. Supp. 1938. 

” Idaho, Sec. 40-804, Code 1932, am'd Ch. 33, L. 1937; New Mexico, 
Sec. 71-127, St. 1929. 

1 Michigan, Sec. 12327, 
Mason's St. Supp. 1936. 

1 New York, Sec. 187, Tax Law, am’d Ch. 128, L. 1938. 

3 Arizona, Sec. 1809, Revised Code 1928; Colorado, Sec. 14; Ch. 87, 
St. 1935. 

44 Kansas, Sec. 40-252, G. S. 1935; 
1930, am’d Ch, 170, L. 1933. 

% Kentucky, Sec. 4226, Ky. S. 1936. 

% Oklahoma, Sec. 10478, St. 1931, See. 2, Art. 19, Const.; Wash- 
ington, Sec. 7071, Rem. R. S. 1931, am’d Ch. 43, L. 1937. 

% Missouri, Sec. 5979, R. S. Supp. 1934. 

Connecticut (alien companies), Sec. 1283, G. S. 
264, L. 1937. 

1% South Carolina, Sec. 7949, Code 1932, am’d Act 848, L. 1934. 

* Maryland, Sec. 39, Art. 48A, Ann. C. Supp. 1935, am’d Ch. 225, 
L. 1937. 

2! Montana, Sec. 6112, R. C. 1935. 

*2 Alabama, California, Iowa, Mississippi, Missouri, Nebraska, 
Nevada, Pennsylvania, Vermont, Virginia, West Virginia. 
*3 Arizona, Washington. 


Comp. L. 1929; Minnesota, Sec. 3347, 


Maine, Sec. 52, Ch. 12, R. S. 


1930, am’d Ch. 
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Under an annuity contract, the reason for payment 
is not the occurrence of loss or damage. The sim- 
plest form of annuity contract is an agreement to pay 
periodically a specified amount during the continued 
lifetime of the annuitant in consideration for the pay- 
ment of a single sum—the exact converse of a contract 
of life insurance, where, in its simplest form, a lump 
sum is agreed to be paid to the beneficiary at the 
termination of the insured’s lifetime in consideration 
for the payment of periodical premiums while he is 
alive. The word “risk” is an appropriate term in con- 
nection with insurance. An annuity contract, how- 
ever, cannot be said to be a contract of indemnity 
against risk. These fundamental differences have been 
uniformly recognized by the courts.*® 


The question of imposition of premium taxes on 
annuity considerations has been before the courts 
in several instances. The first case was Common- 
wealth v. Metropolitan Life Insurance Company, (1916), 
254 Pa. 510, 98 Atl. 1072, in which the Supreme 
Court of Pennsylvania held that annuity considera- 
tions could not be taxed as insurance premiums even 
though the statute covered “the entire amount of 
premiums of every character and description received 
from business transacted in the Commonwealth dur- 
ing the year, or fraction of year, ending with the 3lst 
day of December preceding.” In 1920, the Supreme 
Court, Appellate Division, State of New York, in 


*4Idaho, New Mexico, Oklahoma. 

*3 Arkansas, Georgia, North Carolina, North Dakota, Rhode Island, 
South Dakota. 

26 Colorado. 

27 Delaware, New Hampshire. 

28 District of Columbia, Illinois, Indiana, Louisiana. 

°° Florida. 

%° Kentucky. 

31 Maine. 

*2 Minnesota, Utah. 

33 New York. 

*% Oregon, Wyoming. 

% South Carolina, Tennessee. 

%* Texas. 

3? Wisconsin. 

83 Maryland. 

Note: The tax is ‘‘upon all premiums received’’ in Kansas. 
‘“‘Pay ... a tax upon its business written’’—-Michigan. In Mon- 
tana the tax is ‘‘for a license to collect’’ premiums and is graduated 
according to the amount of such collection. 

% Four authorities define the word ‘‘premium’’ as employed in 
the business of insurance in the following way: 

Webster—“‘‘the consideration paid, whether in money or other- 
wise, for a contract of insurance.”’ : 

Century Dictionary—‘‘the amount paid or agreed to be paid 
in one sum or periodically to insurers as the consideration for 
a contract of insurance.”’ 

Bouvier’s Law Dictionary—‘‘the consideration for a contract 
of insurance.”’ 

Couch’s Cyclopedia of Insurance Law—‘‘the agreed price for 
assuming and carrying the risk; that is, the consideration paid 
an insurer for undertaking to indemnify insured against 4 
specified peril.’’ 

See also the case of United States Life Insurance Co. v. Spinks, 
(1906), 29 Ky. L. Rep. 960, 96 S. W. 889 (writ of error dismissed 
in 209 U. S. 539, 52 L. ed. 917), wherein ‘‘premium”’ is defined. 

3% Wellman v. Board of Commissioners, (1927), 122 Kans. 229, 
252 Pac. 193; In re Thornton’s Estate, (1932), 186 Minn. 351, 243 
N. W. 389; Curtis v. New York Life Ins. Co., (1914), 217 Mass. 47, 
104 N. E. 553; People v. Knapp, (1920), 184 N. Y. Supp. 345, affirmed 
231 N. Y. 630, 132 N. E. 916; Commonwealth v. Metropolitan Lije 
Insurance Company, (1916), 254 Pa. 510, 98 Atl. 1072; Northwestern 
M. L. Ins. Co. v. Roberts, (1918), 177 Calif. 540, 171 Pac. 313; 
Carroll v. Equitable Life Assurance Society of the United States, 
Dist. Ct., West. Dist. of Mo., (1934), 9 Fed. Supp. 223; Rishel v. 
Pacific Mutual Life Insurance Co., C. C. A., 10th Cire., (1935), 78 
Fed. (2d) 881; Cannon v. Nicholas, Collector of Int. Rev., C. C. A. 
10th Cire., (1935), 80 Fed. (2d) 934; New York Life Ins. Co. v. Majet, 
(1935), 173 Miss. 870, 161 So. 156; Hall v. Metropolitan Life Insur- 
ance Company, (1934), 146 Ore. 32, 28 Pac. (2d) 875. 
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People v. Knapp, (1920), 184 N. Y. Supp. 345, affirmed 
231 N. Y. 630, 132 N. E. 916, reached the same con- 
clusion as to annuity contracts under the New York 
premium tax statute imposing a tax “on gross amount 
of premiums received during the preceding calendar 
year for business done at any time in this state.” The 
two most recent cases holding annuity considerations 
not taxable are Daniel et al. v. Life Insurance Company 
of Virginia, decided by the Texas Court of Civil ap- 
peals, February 3, 1937, reported 102 S. W. (2d) 256, 
and State of North Dakota v. Equitable Life Assurance 
Society of the United States, decided by the Supreme 
Court of North Dakota on May 23, 1938.%%» 


Although it seems that, both upon principle and 
under the weight of judicial expression, annuity con- 
siderations are not taxable under premium tax laws, 
contrary conclusions have been reached under the 
statutes of Iowa and New Hampshire. The Supreme 
Court of Iowa in Northwestern Mutual Life Insurance 
Company v. Murphy, (Iowa, 1937), 271 N. W. 899, 
under a statute imposing a tax on premiums received 
for business done, held annuity considerations to be 
taxable. It is quite difficult to reconcile this conclu- 
sion with the decisions to the contrary in other juris- 
dictions and it seems in order to say that this holding 
of the lowa court creates a minority trend of author- 
ity. It is true that, prior to this lowa decision, the 
Supreme Judicial Court of Massachusetts in Mutual 
Benefit Life Insurance Company v. Commonwealth, 
(1917), 227 Mass. 63, 116 N. E. 469, had held the 
excise statute of that state to apply both to annuity 
contracts and insurance policies. The effect of this 
decision is discounted, however, since the statute of 
that state, unlike that of any other jurisdiction, im- 
posed the tax upon the value of policy reserves, rather 
than upon a premium basis. 


The New Hampshire Supreme Court in New York 
Life Insurance Company v. Sullivan et al., (1937), 192 
Atl. 297, held that annuity considerations were tax- 
able under the premium tax statute of that state. 
The court, however, based its decision largely upon a 
special situation as disclosed from a study of the his- 
torical development of the New Hampshire premium 
tax law. This is emphasized by the fact that the 
court made no mention of the Pennsylvania and New 
York cases, from which it may be inferred that under 
the circumstances the court did not wish to take a 
view contrary to that of the Pennsylvania and New 
York Courts. It is felt that the Massachusetts and 
New Hampshire decisions are of little, if any, value 
as precedents due in the one instance to the distinc- 
tive statute and in the other to the local legislative 
developments. These were the controlling elements 
involved in the decisions. It seems that the Iowa 
case is the only one affirmatively classifying annuity 
considerations as taxable premiums under a broad 
general rule. On the other hand, the courts of New 
York, Pennsylvania, Texas, and North Dakota have 
held to the contrary. This principle may be sum- 
marized by saying that a premium tax statute in the 


—e 


*%b A rehearing was granted on September 26 and the case re- 
argued on October 4. On November 14, 1938, the court rendered 
its decision, without written opinion, adhering to its original con- 
clusion that annuity considerations are not taxable under the pre- 
mium tax statute. 
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absence of some affirmative indication of a contrary 
legislative intent does not cover considerations re- 
ceived for annuity contracts. 


Waived Premiums 


It has also been claimed that premiums waived 
on account of disability are premiums received for tax 
purposes. Such attempts necessarily proceed upon 
the theory that the statute contemplates a construc- 
tive premium receipt and that a premium waived is 
a premium constructively received by the company. 
On the first proposition, it is submitted that a tax 
statute of this kind does not embrace a constructive 
receipt. The contention that a waiver implies con- 
structive receipt ignores the substance and purpose of 
the contract itself. The object of the disability waiver 
provision, as the expression indicates, is to relieve 
the insured of the burden of premium payment upon 
impairment of earning capacity. The result might be 
accomplished by a provision either for (a) express 
waiver of premiums upon disability, or (b) payments 
of premium contingent upon the continued good 
health of the insured. The above is best illustrated 
by studying the following pertinent provisions of a 
typical waiver agreement: 


“If the insured has become wholly and perma- 
nently disabled the company will waive payment of 
premiums thereafter becoming due under this policy during 
the continuance of such disability.” 


It is this type of provision upon which demands for 
taxes upon waived premiums have been predicated. 


Instead of the use of this provision, the purposes 
of the contract could be accomplished by modifica- 
tion of the clause relating to premium payments. 
For example, instead of the requirement for the payment 
of a stipulated premium upon the date of application or 
delivery of the policy and annually on each anniversary 
date, the following would be just as effective: 

In consideration of a premium of $..... , the receipt of 

which is hereby acknowledged, and, so long as the insured 
is not permanently and totally disabled, a payment of a like 
sum on the .... day of of each year hereafter, the 
company will pay. 
Manifestly, with this type of provision it could not 
be contended that any premium tax liability accrued 
when disability arose. In fact, a disability provision 
more accurately is a conditional premium payment 
than it is a waiver. A waiver contemplates a vol- 
untarily unilateral act. In legal contemplation, a party 
cannot be said to waive an act he could not legally 
compel another person to perform. He cannot waive 
something to which he has no right. 


In a similar legal sense, the company does not 
waive the premium. Actually, it has no right under 
the policy to demand the premium from the disabled 
policyholder. Certainly, no tax liability could be 
asserted under a provision requiring premium pay- 
ments only so long as the insured was not disabled. 
The demand for a tax, therefore, merely because of 
the theory of waiver rather than conditional payment, 
ignores the practical aspects of the contract and rests 
upon a mere selection of phraseology. Following the 
well-established legal principle recognized by the 

(Continued on page 114) 




























































As the late Justice 
Holmes put it, retroactivity should 
be looked at with a kinder eye 
when it merely “allows a penum- 
bra to be embraced that goes beyond 
the outline of its object in order 
that the object may be secured.” 


By J. E. IVINS* 


TOT the least of the perplexing intricacies which 
abound in the field of income taxation is the 
matter of retroactivity. One English taxpayer 

regarded the law of income taxation in its more 
recondite aspects as “an ingenious blend of metaphysics 
and the higher mathematics, expressed for the most 
part in a language which superficially resembles 
English but differs from it in important particulars.” 
Doubtless many an American taxpayer has spoken of 
his income tax problems in the same tenor, though 
probably in less euphemistic language. 

Retroactivity is denounced in the abstract but sus- 
tained in particular cases. Constitutional provisions 
against ex post facto laws and impairment of contract 
rights are a result of historical antipathy deepseated 
in English-speaking peoples, particularly among 
Americans. So much importance was placed upon 
this phase of legislation that two constitutional pro- 
visions were incorporated prohibiting it.1_ Prospective 
legislation, it is said, is better suited to impartial 
justice, yet prospective legislation, as well as retro- 
spective, may be aimed at certain classes, or even 
individuals. The attitude of “what’s done is done” 
is severely upset by retrospective legislation, yet 
future laws may unsettle expectations. Also retro- 
active laws may be curative. Want of notice seems 
to be the biggest objection to retroactivity; yet 
actually most men, even lawyers except in elementary 
matters, do not know the law, and judge made law 
always operates retrospectively, even in criminal cases. 
Also, prospective laws operate on those who have had 
actual notice, and equally on those who have had an 
opportunity to receive notice 


Due Process and Constitutional Interpretations 


The due process objection in tax cases is seemingly 
always thrown in for good measure. In nearly all 
cases except where notice and hearing is involved the 
court rejects the contention without discussion. In 
this respect the decisions are therefore of little value. 

The major premise for the allowance of retrospec- 
tive income taxation seems to be that a man will make 


* Attorney at Law, Racine, 
3 3 I, Secs. 9 and 10. 
2U. S. Const., Art. I, Sec. 29. 
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what income he can regard- 
less of the obligation to pay 
a tax upon it. A more logical 
basis is that income can not 
be determined until it has 
been received. For this rea- 
son it has been the practice 
to enact income tax laws 
covering the current period 
or most recently completed 
period of income receipts, 
the elapsed months of the 
current calendar year, or the 
entire calendar year pre- 
viously elapsed. ‘This test 
does not apply in all cases, 
for there are instances of 
taxation imposed upon in- 
come received in years pre- 
ceding the immediately pre- 
vious year. Perhaps it is 
better phrased by saying that 
there is no objection to retroactive income tax laws 
where the income is fairly recent. The question then 
resolves into how much of retroactivity is too much: 

The question of whether the tax is lawfully em- 
braced within the power is determined by the limita- 
tions of the Fifth and Fourteenth Amendments. The 
prohibition against the Federal Government’s taxing 
directly without apportionment among the states ac- 
cording to population constitutes a further limitation 
on retroactivity of federal taxes.2 The Sixteenth 
Amendment did not extend the federal taxing power 
to new subjects, but merely removed the necessity for 
apportionment of taxes laid on income.* Hence a tax 
laid on prior income which had become accumulated 
capital would be outside the scope of the Sixteenth 
Amendment and invalid unless apportioned. Income 
in time becomes accumulated property, a tax upon 
which must be apportioned. 

Two constitutional principles are in conflict in retro- 
active income taxation: (1) Congress has power to 
enact retroactive legislation, (2) Congress is pro- 
hibited from levying direct taxes on capital—‘‘accumu- 
lated property”—except in proportion to population 
and by apportionment among the states. One is im- 
plied * and the other is expressed.® 

As a rule revenue statutes are construed so as to 
give them retrospective effect. Each of the income 
tax measures adopted since 1862 has applied to in- 
come earned during the entire calendar year. All 
of them have been sustained against this exception 
and all other objections except the Act of 1894 which 
was held unconstitutional in Pollock v. Farmers’ Loan 
and Trust Co., 157 U. S. 429, 15 Sup. Ct. 912 (1895) 


as being a direct tax unapportioned. English law 








3 Hisner v. Macomber, 252 U. S. 189 (1920). 
* Art. I, Sec. 2. 
5 Art. I, Sec. 9. 
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admits an act of Parliament can be made to operate 
retrospectively, but such action is criticized, especially 
when the law is a tax law—it is said “not to sort well 
with the law.” ® 


In Royal Mineral Assoc. v. Lord, 13 Fed. (2d) 227, 
af’'d in Lake Superior Consolidated Iron Mines v. 
Lord, 271 U. S. 577, 46 Sup. Ct. 627, it was said that 
all contracts are made subject to the right of the 
state to change tax laws, and such change will not 
impair obligation of contracts in contravention of 
Article I, Sec. 10 of the Constitution. 


Turning now te a consideration of the constitutional 
problems arising from this type of tax legislation 
among the states, it is noteworthy that California, 
Colorado, Georgia, Missouri, New Hampshire, New 
Jersey, Ohio, Tennessee, and Texas expressly forbid 
retrospective laws in their constitutions. Two other 
states, [Idaho and Montana, contain similar provisions. 
All of these prohibitions do not forbid all retroactive 
legislation, but only that legislation which imposes 
a new or additional liability. Laws affecting the 
remedy, method of collection, or providing for addi- 
tional power for collection of delinquent taxes are 
not within these prohibitions. 


Some thirty-six states impose an income tax of one 
sort or another.?. In the initial year, the question 
arises as to the power of the state to tax income 
received or accrued prior to the date of the enactment 
of the statute. The great majority of the states dis- 
tinguish between taxes measured by net income and 
taxes measured by gross income and hold that the 
former, as applied to income received or accrued prior 
to the date of the enactment of the statute, are not 
unduly burdensome. 


The Missouri constitution provides that no law 
“retrospective in its operation” can be passed by the 
General Assembly,® and this provision has been held 
to apply to revenue laws,® and is the reason why 
Missouri cannot make an income tax law retroactive 
for even part of a year. 


In Texas a statute imposing a public utilities 
gross receipts tax for the portion of the year preced- 
ing its enactment was held invalid in State v. Galveston, 
Houston, & S. A. Ry., 100 Tex. 153,97 S. W. 71 (1906) ; 
reversed on another point in 201 U. S. 217, 183 Sup. Ct. 
638 (1908). Although there is no provision in the 
Kansas constitution against retrospective legislation, 
the trend of the Kansas decisions has been to hold 
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retroactive laws unconstitutional on the theory that 
(a) vested rights are distributed, or (b) there is no 
moral obligation to pay general taxes. Both theories 
are based upon the “due process” clause of the Four- 
teenth Amendment to the Federal Constitution. The 
problem as affected by the “due process” clause of the 
Fourteenth Amendment and the “taking of property 
without just compensation” clause of the Fifth Amend- 
ment are generally conceded to be the same.’° 


But it is said the uniformity and equal protection 
clause in state constitutions, applicable to property 
taxes, does not apply to state income taxes.!_ Retro- 
spective laws are allowed where vested rights and 
contracts are not impaired, but actually all contracts 
are made subject to the right of the state to change 
tax laws, and such change will not impair obligation 


of contracts in contravention of the Constitution, Art. 
I, Sec. 10.% 


Retrospective laws are understood to be laws which 
decree consequences or create liabilities, arising out 
of facts which existed or transactions which took 
place before the enactment of the laws; and which 
consequences or liabilities did not by law exist with 
respect to such facts or transactions, at the time the 
facts existed or the transactions took place. It is 
well settled that constitutional provisions forbidding 
ex post facto laws apply only to laws respecting crimes 
and criminal punishments; and have no application 
whatever to other retroactive legislation. The con- 
tract clause of the Constitution, while protecting 
executed as well as executory contracts, in its applica- 
tion to the subject seems to be limited to the express con- 
tracts of the state or its agencies to tax or not to tax."® 


As a part of the general picture it is interesting to 
note the application given to Treasury Regulations 
in this regard. In general the regulations issued by 
the Treasury for administration of the taxing laws 
are applied retroactively, Titsworth v. Commissioner, 
73 F. (2d) 385 (1931).14 

But at the discretion of the Commissioner in cases 
of hardship, they may be given prospective applica- 
tion only. The Revenue Act of 1926 provided that 
where a regulation, or a Treasury Decision, which 
has the same standing as a regulation, is amended, 
the amendment may, in the discretion of the Com- 
missioner, be applied without retroactive effect where 
the amendment “is not immediately occasioned or re- 
quired by a decision of a court of competent jurisdic- 





®171 Law Times 504, ‘‘Retrospective Taxation.”’ 

7 Annuities Income Tax: Minn. Bank and Corporation Franchise 
Tax: Calif. Corporation Income Tax: Calif. Corporate Net In- 
come Tax: Penn. Excise (Income) Tax: Ore., Tenn. Hzacise Tax 
on Income from Foreign Fiduciaries: Md. Gross Income Taz: 
Ind., Wash. Income and Franchise Tax: Vt. Income (Excise) Tax: 
Utah. Income (Franchise) Tax: Conn., N. Y. Income Corporation 
License Tax: Mont. Income Tax: Ala., Ariz., Ark., Colo., Ga., 
Idaho, Iowa, Kans., La., Md., Minn., Miss., Mo., N. Mex., N. C., 
N. Dak., Okla., S. C., S. Dak., Va., Wis. Individual Income Taz: 
Utah. Intangibles Income Tax: Ore. Personal and Corporate Income 
Tax: Ky. Personal Income Tax: Calif., Del., Mass., Mont., N. H., 
N. Y., Ore., W. Va. Privilege Dividend Tax: Wis. Stocks and 
Bonds Income Tax: Tenn. Tax on Income Yield of Investments: 
Ohio. Unincorporated Business Tax: N. Y. 


5’ Missouri Constitution, 1875, Art. II, Sec. 15. 
®* Smith v. Dirckx, 283 Mo. 188, 223 S. W. 104 (1920). 


© Fallbrook Irrigation Dist. v. Bradley, 164 U. S. 
Green v. Frazier, 253 U. S. 233 (1920). 
™ Cooley on Taxation, 4th Ed., Sec. 1752. 


112 (1896); 


12 Royal Mineral Association v. Lord, 13 F. (2d) 227; aff’d in 
Lake Superior Consolidated Iron Mines v. Lord, 271 U. S. 577, 46 
Sup. Ct. 627. 

13 Gray, Limitations on the Taxing Power, Ch. XII. 

14 Titsworth v. Commr., 73 F. (2d) 385 (1934). In reorganization 
the taxpayer received shares, which he sold, reporting no taxable 
gain but still retaining his original shares, Under the existing 
law no tax would have been due. Taxpayer received and sold 
the stock in Feb., 1928. The Commissioner made a regulation 
effective Feb., 1929. Under this regulation, taxpayer calculated his 
1928 income, with no gain on the sale. In Nov., 1929, a Treasury 
Decision amended the regulation, and the Commissioner, applying 
this decision, found a gain for the taxpayer. The federal court held 
that regulations are a declaration of the law under authority given 
by Congress. The tax liability arises under the law—not the 
regulation. The statute imposes on the Commissioner the duty of 
providing the means of computing the tax. That it was unclear is 
no reason for denying correction of the error. The tax computed 
was on income earned during the year. But retroactive application 
of a change in a regulation, approved in Bamberger et al., 27 BTA 
785, was reversed in 67 Fed. (2d) 983. 
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tion.” This provision was amended by the Revenue 
Act of 1928 to provide that such an amendment may, 
with the approval of the Secretary of the Treasury, 
be applied without retroactive effect regardless of the 
occasion for the amendment.’® It was however ruled 
that such a possible limitation on the operation of an 
amendment does not apply to an amendment of a 
ruling of the Bureau of Internal Revenue (which does 
not commit the Treasury).'*7 The Act of 1934 further 
broadened the provisions to permit such a limitation 
in the case of rulings, and whether or not the new pro- 
nouncement is amendatory of an old one.'® 


Federal Cases 


The trend of the federal cases has been from the 
less liberal to the more liberal in upholding retro- 
active income taxation, but there has never been any 
hesitation in allowing revenue statutes affecting in- 
come to have a retroactive operation within limits, 
the limit generally being the year of enactment. At 
one time (1920) Congress considered a bill taxing 
again incomes reported and taxed during the World 
War.” It is significant that such a bill never became 
law. 

The only cases in which the United States Supreme 
Court has held a revenue statute void for retroactivity 
did not involve the income tax, and all were close 
decisions with vigorous dissenting opinions.*° There 
are two United States Supreme Court cases which 
denied the application of an income tax to the increase 
of capital values where such increases had all accrued 
prior to the enactment of the Sixteenth Amendment, 
though not tangibly realized until afterwards.” The 
Court declared in Southern Pacific Co. v. Lowe :*"* 


“It was the purpose and intent of Congress . . . to 
refrain from taxing that which, in mere form only, bore the 
appearance of income accruing after that date (March 1, 
1913), while in truth and substance it accrued before.” 


With these and a few other exceptions the Supreme 
Court has repeatedly given retroactive operation to 
taxing statutes. 

One of the earliest cases in which the Supreme 
Court enunciated its position with regard to income 
tax statutes was Stockdale v. The Insurance Co., 20 
Wall 323 (1873) ,** in which an expired tax statute was 
renewed and extended, and an objection was raised 
as to the constitutional authority to so levy a tax. 
The court established the rule that 


“A legislative body may by statute declare the construc- 
tion of previous statutes so as to bind the courts in reference 
to all transactions occurring after the passage of the law, 
and may furnish the rule to govern the courts in transactions 


1% Sec. 1108 (a), 44 Stat. 114. 

16 Sec. 605, 45 Stat. 74. 

7S. M. 2216, III; 2 Cum. Bull. 370. 

18 Sec. 506 (Rev. Act of 1934) amended Sec. 1108 (a) of the Act 
of 1926 to read as follows: ‘‘(a) The Secretary or the Commis- 
sioner with the approval of the Secretary, may prescribe the ex- 
tent, if any, to which any regulation or Treasury Decision, relating 


to the internal revenue laws, shall be applied without retroactive 
effect. 


1% 59 Cong. Record 6486-6491. 

2° Nichols v. Coolidge, 274 U. S. 531, 47 Sup. Ct. 710 (1927), in- 
volving an inheritance tax; Blodgett v. Holden, 275 U. S. 142 (1927), 
involving a gift tax; Untermyer v. Anderson, 276 U. S. 440 (1927), 
also involving a gift tax, in which four judges dissented, Mr. 
Justice Holmes saying: ‘‘A tax may be levied for past privileges 
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which are past, provided no constitutional right of the party 
is violated.” 


In Doyle v. Mitchell Bros. Co., 247 U.S. 179 (1918) 
the Supreme Court dealt with a situation all of which 
transpired prior to the enactment of the Sixteenth 
Amendment. The taxpayer, a lumber corporation, 
acquired lands in 1903 which increased to twice their 
1903 value by 1908. The corporation excise tay, 
effective January 1, 1909, taxed 1% on net income 
over $5,000 of every domestic corporation organized 
for profit having capital stock. The property was 
converted into money after the passage of the act. 
The court in declaring that a conversion of capital 
assets is not always income held that the increase in 
the value of the lands was not the result of the opera- 
tion and management of the business or corporation 
property while the act was in force, and hence the 
tax did not apply.” 

The Sixteenth Amendment did not extend the fed- 
eral taxing power to new subjects, but merely re- 
moved the necessity for apportionment of taxes laid 
on income.** Hence a tax laid on prior income which 
had become accumulated capital would be outside the 
scope of the Sixteenth Amendment and invalid unless 
apportioned, as in Lynch v. Turrish and Southern 
Pacific Co. v. Lowe.*** All that the case of Pollock v. 
Farmers’ Loan and Trust Co., 157 U.S. 429, 15 Sup. 
Ct. 912 (1895), held was that an income tax on profits 
derived from land was a direct tax, repugnant to the 
constitution unless apportioned, and therefore void. 
The Sixteenth Amendment made possible a direct 
tax upon income, as such, which had been frustrated 
by Pollock v. Farmers’ Loan and Trust Co., supra. The 
amendment did not affect the matter of retroactive 
application of tax statutes, except as hereinbefore 
pointed out; i. e., income accrued in fact before the 
amendment could not be subjected to the tax statutes 
following it.?° 

The first income tax statute following the amend: 
ment was enacted October 3, 1913, but was made 
applicable from the date of the amendment, March ], 
1913. Several cases ensued challenging the consti- 
tutionality of the statute and among other grounds 
this retroactive aspect of the law was questioned. 
But in Brushaber v. Union Pacific Ry., 240 U. S.1 
(1915) the Supreme Court held that the power to 
impose such a tax was latent in Congress by reason 
of the amendment from the time of its effectiveness 
until the actual passage of the statute, and cited Stock- 
dale v. Insurance Co., 20 Wall. 323 (1875), and other 
early cases ** to sustain the power to tax retroactively. 
The other cases arising at this time were similarly 
disposed of.?* 

(Continued on page 101) 


as well as those to come’’; and Mr. Justice Brandeis cited a long 
line of cases showing the retroactivity of other tax statutes. 

21 Lynch v. Turrish, 247 U. S. 221 (1918); Southern Pacific Co. v. 
Lowe, 247 U. S. 331 (1918). 

21a Note 21, supra. 

22 See also Lake Shore & M. S. Ry. v. Rose, 95 U. S. 78 (1877). 

23 See also Hays v. Gauley Mt. Coal Co., 247 U. S. 189 (1918) for 
a similar holding respecting the Corporation Excise Tax Act of 
1909. 

24 Hisner v. Macomber, 252 U. S. 189 (1920). 

24a Supra, note 21. 

2% Lynch v. Turrish, 247 U. S. 221, 38 Sup. Ct. 537 (1918). 

26 See note 21, supra. 

27 Tyee Realty Co. v. Anderson, 240 U. S. 115 (1915); Stanton ¥. 
Baltic Mining Co., 240 U. S. 103 (1916). 
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OVER-ALLOWANCES 


AS RELATED TO THE ILLINOIS 


RETAILERS’ OCCUPATION 
(SALES) TAX 


By FRANK W. DIBBLE* 


I believe, who once said there is no such thing 

as “justice”’—for “justice” to the prosecution is 
a victory for the state; while “justice” to the defend- 
ant’s counsel is an acquittal for his client. And so 
it often is the case in taxes. The tax collector feels 
that “capital punishment” is justified when it raises 
revenue; the taxpayer feels justified when he can 
avoid such punishment to his capital. 


Although this chasm in viewpoints still exists in 
certain quarters today, each adversary is coming to 
realize more and more that his opponent may not 
be such an unreasonable fellow after allt Dr. Roswell 
Magill, retired Under Secretary of the Treasury, 
probably rang the bell when he stated before the last 
annual meeting of the American Institute of Account- 
ants that: 


I: WAS Clarence Darrow, criminal lawyer supreme, 


“A term in the Treasury brings home the great difficulty 
of effecting a working partnership between the man with an 
accurate technical knowledge of facts, the experienced legis- 
lator and legislative draftsman, and the administrator con- 
cerned with the equity and effectiveness of the tax system as 
a whole. tax reform is a long, continuous process, 
requiring the co-operation of persons of diverse authority 
and training.” ? 


To the best of my knowledge, the Department of 
Finance of the State of Illinois has always pursued 
a policy of fairness in administering the Retailers’ 
Occupation Tax Act. However, it would obviously 
be insincere flattery to say that we, on the other side 


of the fence, believe the Department reached its goal 
in every instance. One of the exceptions relates to 
the subject of this article, which is intended to be a 
friendly challenge of the stand it has taken in the 
matter of over-allowances. 

Until recently, the Department had tenaciously 
adhered to its former ruling that over-allowances on 
used cars traded in on new cars were not proper de- 
ductions for purposes of computing the Retailers’ 
Occupation Tax. The peculiar part of it was that 
early correspondence with the Department indicated 
that if the deals had been handled a little differently, 
and if the term “discount” had been used instead of 
“over-allowance,” the Department would have allowed 
deduction for exactly what was, in substance, pre- 
viously known as an “over-allowance.” It insisted, 
though, that a “discount” had to be definitely es- 
tablished in order to receive any deduction *—but as 
I will endeavor to point out in this article, there is 
no practical difference between an over-allowance and 
a discount insofar as receipts are concerned, and the 
Illinois Retailers’ Occupation Tax happens to be based 
on the receipts from the sale of tangible personal 
property ! ‘ 


What is an Over-Allowance? 


The instructions pertaining to the “Over-allowance” 
account in the General Motors Dealers’ Accounting 
System Manual are as follows: 








* Editor’s note: Soon after this article was received, the Depart- 
ment of Finance of the State of Illinois entirely revised Rule No. 15 
—Sale of Traded-in Property. (See foot-note No. 10.) While such 
revision has, according to the author, made some of the remarks in 
the article on over-allowances, obsolete, the logic, to a great extent, 
will still apply to periods prior to December 1, 1938—because the 
Previous Rule No. 15 will be followed (in a modified form) with 
respect to audits of all sales of traded-in property made prior to 
December 1, 1938. Furthermore, the change in the rule would have 
little effect on the author’s discussion of the statute of limitations 
under the Illinois law, and the comments on the legality of the 
Illinois Rule No. 15. 

Certified Public Accountant, Chicago. 

‘For instance, the Department of Finance of the State of Illinois 
took the following attitude in a reply I received from them on 
October 20, 1938: ‘‘Following a strict construction of the Act 

liability would be incurred . However, this Depart- 
ment does not desire to collect additional taxes . . . by invoking 


ae 


technicalities. We believe a fair policy to pursue in this case 
...’ ete. The Gross Income Tax Division of the State of Indiana 
also has adopted a fair policy in dealing with their taxpayers. 
See, for example, page 35, Vol. 1, of their monthly publication, 
“The Gross Income Tax and Store License Digest,’’ wherein the 
Director warned his field staff, and other members of the Division 
against taking a harsh attitude toward the taxpayers. 

2 The Journal of Accountancy, November, 1938, page 296. 

3 Department letter received on July 7, 1936, after considerable 
correspondence on the subject. Quoted in part: ‘‘We would fur- 
ther point out that if automobile dealers consider that they are 
obliged to pay a greater amount of . . Tax by following the 
practice of overvaluing used cars, the means are readily within 
their own hands for lawfully reducing their tax liability by estab- 
lishing a trade-in valuation for used automobiles more closely 
approximating to the market valuation.”’ 

4See definition of ‘‘gross receipts’’ under Section 1 of the Illinois 
Retailers’ Occupation Tax Act. 
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“Charge this account with any used-car allowance made 
to a customer in excess of the net appraisal current sale value 
(estimated sale price less cost of reconditioning) of the used 


car. 

For example, suppose $400.00 in cash and a used car 
were received in settlement for a new car with a list 
price of $900.00: $900.00 less the $400.00 in cash is the 
used car trade-in allowance, or $500.00. Let us further 
assume the dealer estimated at the time the used car 
was accepted in trade that it would sell for $450.00 
after it was reconditioned—which he, or some other 
authorized employee estimated would amount to 
$20.00. The amount of over-allowance would be com- 
puted as follows under these particular circumstances: 


Liged Car ANOWANCE .. ....2..60505; $500.00 
Deduct: Net appraisal current sale value 

($450.00 less $20.00) 430.00 

Over-allowance $ 70.00 


Over-Allowances Contrasted with Losses 


It should be noted that an over-allowance is es- 
tablished at the time the used car is accepted in trade 
—not when it is subsequently sold, nor at any sub- 
sequent date of revaluation. The reason for making 
this distinction will be appreciated in the remarks to 
follow. 

To illustrate the difference between an over-allow- 
ance and a loss, let us assume in the foregoing example 
that the dealer failed to appraise the value of the car 
accepted in trade, and took the car into inventory on 
his books at its trade-in allowance of $500.00. Since 
there was no appraisal, there can be no over-allowance 
—because a careful reading of the definition given 
above of over-allowances reveals that its existence 
can only be created by an appraisal, and that must 
be made at the time the car is accepted in trade. 
Therefore, if the car is sold for $450.00, a loss would 
result in the amount of $70.00, computed as follows: 


Selling price of used car $450.00 
Deduct cost of car: 
Trade-in allowance $500.00 
Reconditioning 20.00 520.00 
Loss $ 70.00 


But if the car had been appraised and an over-allow- 
ance established on the dealer’s books, the result would 
have been: 


Selling price of used car $450.00 
Deduct cost of car: 
Trade-in value _.. .$430.00 
Reconditioning ... 20.00 450.00 
Loss None 


At this point the reader probably is beginning to 
wonder how it is possible that the mere performance 
cf an appraisal at the time the used car is accepted 
in trade can possibly eliminate the “loss” of $70.00 
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as just computed. The answer lies in the bookkeeping 
rules which govern the manner of recording car sales 
and trade-ins. Considering the series of trades as a 
whole, the loss of $70.00 is not actually eliminated, 
because the $70.00 is deducted from gross profits at 
the time the new car is sold if an over-allowance is 
established, but if such over-allowance is not established, 
then the reduction in profits takes the form of a 
used-car loss when the used car is subsequently sold. 

While we are on this subject, we might as well 
attempt to settle another point which naturally pre- 
sents itself, and that is, “Is it possible, or should it 
be permissible, from a ‘sales’ tax point of view, for 
a dealer to remedy his failure to appraise the true 
value of a used car at the time it was accepted in 
trade?” In other words, should not a dealer, under 
conditions given above, be allowed to correct his 
mistake if he failed to appraise the true value of the 
used car and also failed to reflect an over-allowance 
on his books at the time the new car sale was recorded? 

The mere fact that an appraisal had not been made 
certainly would not increase the actual value of the 
car one penny’s worth: It would follow, therefore, 
that if the true value was less than the trade-in allow- 
ance, an over-allowance really existed. Admittedly, 
as I have already contended, the existence of an over- 
allowance depends entirely upon an appraisal being 
made at the time the used car is accepted in trade. 
3ut characteristic of any adjustment made in account- 
ancy, I see no serious objection to making the ap- 
praisal subsequently “as of” the date the car was 
acquired, and thereby reflect the condition as it actually 
existed. 

Incidentally, such “‘as of” adjustments to valuations 
placed on property are quite common in tax matters. 
While the proof of what the values should have been 
at prior dates is a question of evidence, the fact re- 
mains that such adjustments have frequently been 
made under various other tax laws. If necessary, it 
would be easy to cite cases where adjustments have 
been made to opening and closing inventories to prop- 
erly state the profits under income tax laws; where 
adjustments have been made to values placed on prop- 
erty at the date of death under state inheritance and 
federal estate tax laws for purposes of determining 
the gain or loss upon subsequent sale of the property 
under income tax laws,® etc. While I know of no 
reported cases on the Illinois Retailers’ Occupation 
Tax Act which involved the question of valuation of 
property, the possibilities are there under Article 7 
—Consideration Other Than Money. 

Before leaving this matter of contrasting over- 
allowances with losses, one more point should be 
cleared up. Suppose the actual value of a car is 
$430.00 at the time it is accepted in trade. The car 
is reconditioned, which amounts to $20.00. The dealer 
is unable to sell the car, and he still has it in stock 
90 days later. Because the sales value has dropped, 

















5 Cases requiring same basis to be used for opening and closing 
inventories: Thomas Shoe Co., 1 BTA 124; Higginbotham-Baily- 
Logan Co., 8 BTA 566; The Reuben H. Donnelly Corp., 22 BTA 
175; Bayne City Lumber Co., 7 BTA 36, 10 BTA 382; Delatour 
Beverage Co., 12 BTA 412; and Gus Halstine Dry Goods Co., 16 
BTA 1124 (reversed without opinion by Court of Appeals, District 
of Columbia, August 10, 1931). 


® Cases on appraised values at date of death: Elizabeth J. Bray, 

















4 BTA 42; Alice M. Clemson, 5 BTA 594; Julian Yriarte, 6 BTA 
142; William A. Richards, 15 BTA 800; Williams v. Commissioner, 
Ct. D. 254, C. B. Dec. 1930, page 171, 44 F. (2d) 467; Geo. A. Peak 
et al., 31 BTA 894, affirmed, 80 F. (2d) 761 (CCH U. S. Tax Cases, 
36-1 { 9055); Stella H. McConnell, 29 BTA 32; Anson Evans et al., 
29 BTA 710, are just a few cases dealing with adjustments made 
‘“‘as of’’ prior dates. 
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in the meantime, to $400.00, he revalues the car and 
charges off $50.00 against his profits. Has this type 
of adjustment any bearing on over-allowances? The 
answer is definitely “No,” because the $50.00 repre- 
sents the decrease in value after the car was accepted 
in trade—and not an allowance in excess of its true 
value at the time it was acquired by the dealer. 


Present Status of Over-Allowances 


On June 4, 1938, the Chicago Automobile Trade 
Association circularized a bulletin among its members 
revealing that the Department of Finance had finally 
conceded that, “There is no necessary identity be- 
tween the list price of merchandise and the receipts 
from the sale thereof.” This meant that the Retailers’ 
Occupation Tax could then be paid on the difference 
between the list price of a new car and the over- 
allowance, and that the proper deduction could be 
made for the over-allowance on the used car taken 
in trade. 


In this same bulletin it was pointed out that the 


following type of billing would be necessary to es- 
tablish deduction for over-allowances: 


One New 1938 Blank Sedan ................ $900.00 
Allowance on 1936 Blank Coupe. .$500.00 
Aeettal “Valt@ on... eecioccusein 430.00 

Over-Appraisal Allowance ............ 70.00 

RMN 36 oe ake toh Pe ee $830.00 


The dealer in this case would pay the tax on $830.00. 
Supplementary requirements submitted in the bulletin 
were: 


1. The copy of such invoice given to the customer must 
agree with the dealer’s office copy. 

2. The “actual value” of the used car taken in trade must 
be shown on the dealer’s inventory record to correspond with 
the actual value shown on the invoice. 

3. When used cars are traded in on used cars, the billing 


may be the same as the new car billing illustrated above. 


On September 9, 1938, I wrote the Department of 
Finance and raised the following questions: 


1. What is the effective date of the new ruling that over- 
allowances may be deducted? 

2. Assuming that a dealer had always set out the amounts 
of over-allowances on new car sales invoices, would the rul- 
ing apply retroactively to the inception of the Retailers’ Oc- 
cupation Tax Act? 

In cases where dealers had not shown the amounts of 
over-allowances on the sales invoices, but had shown them 
on their sales records, would such recorded over-allowances 
considered acceptable deductions when audited by the 

tate? 


Their reply was— 


“Tn any case where a dealer has shown such over-allowances 
on his billings to the new car purchasers, the Department will 
allow the deduction of over-allowances in the same manner 
as discounts. However, if the dealer has not shown the 
amounts of over-allowances on such sales invoices, showing 
them only on his own sales records, the Department will not 
permit their deduction, since there is nothing to show that 
over-allowances were agreed upon between the dealer and 
new car purchasers at the time traded-in cars were acquired 
by the dealer.” 


Significance of New Ruling 


As I look at it, an Illinois automobile dealer is not 





in any better position today than he was before the 
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Department ruled that over-allowances would be ac- 
cepted as allowable deductions in computing the 
“sales” tax. In the first place, there is no appreciable 
difference between the State’s requirements for es- 
tablishing an over-allowance than there was for es- 
tablishing a discount—both, it has ruled, must be 
shown on the sales invoice to obtain deduction. In 
the second place, the principal concern, for some time, 
has not been how to obtain deduction for over- 
allowances (because that was previously accomplished, 
for all practical purposes, by establishing discounts), 
but rather to find relief for those periods when dealers 
followed the former customary practice of merely 
showing the used car allowance on the billings, 
never dreaming that the Department would, or could 
with any effectiveness, disallow a recorded over- 
allowance—which is, from a profit and “receipt” 
standpoint, the same as a discount. 


The Department apparently recognizes the simi- 
larity now as indicated in their foregoing quoted reply, 
™ . will allow deduction of over-allowances in same 
manner as discounts.” Nevertheless, it still exalts the 
form of billing above the substance of the sale, with 
the result that many dealers will be severely penalized 
with additional assessments when the State auditors 
disallow over-allowances as recorded on the books 
and deducted on the returns, but not set out on the 
sales invoices. 


Former Practices Illustrated 


Under former practices, it was customary for a 
dealer to bill a new car sale thus: 


One New 1938 Blank Sedan 


Go ee $900.00 
Allowance on 1936 Blank Coupe 

ee ree 500.00 

Batemee Gee Wh COON ... -.. 2... 2055655 $400.00 


Obviously, to have taken the used car into inven- 
tory at $500.00, when its recognized actual value was 
only $430.00, would have overstated profits in the 
amount of $70.00. Consequently, the sale was recorded 
in the manner illustrated in the following journaliza- 
tion (if the dealer had been adhering to good account- 
ing practices) : 


Debit Credit 
Used Car Inventory ............... $430.00 
Over-allowance (a P & Laccount).. 70.00 
EEA Siang AER ey cae REN 400.00 
I 5. ecb a thnecka ten meen ands $900.00 


Observe that the used car allowance figure has been 
broken up into its two elements, namely, the actual 
value of the car as determined by appraisal, and the 
allowance in excess of its actual value, or over-allow- 
ance. According to the Department of Finance, the 
$70.00 over-allowance should not be allowed as a 
deduction “since there is nothing to show that an 
over-allowance was agreed upon between the dealer 
and the new car purchaser”! 
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Is the Department’s Ruling Consistent? 


So far as I have been able to determine there are 
no provisions in the Retailers’ Occupation Tax Act, 
nor in the rules and regulations promulgated by the 
Department, on which the contention may be rea- 
sonably based that an over-allowance must be agreed 
upon between buyer and seller before the seller may 
take deduction therefor. True, a request has been 
made to interpret the Act, and the Department has 
been courteous enough to give its interpretation. But 
as I am about to point out, I believe the interpreta- 
tion is in direct conflict with its own published rules 
and regulations, or at least inconsistent therewith. 

I do not wish to appear unduly technical here but 
a point appears to need some clarification before going 
further, and that is—To say that an over-allowance 
must be agreed upon between buyer and seller is 
really a negative way of saying that the true value of 
the trade-in must be agreed upon between buyer and 
seller. After all, it is “value received” which is 
significant in determining the tax liability and not the 
“value which is not received.” An agreement as to 
the amount of over-allowance, or discount (the “value 
which is not received”), has no bearing upon the tax- 
ability of a transaction, as I see it, unless considered 
in the light of determining the value received. There- 
fore, to state the Department’s interpretation directly, 
the true value of traded-in property must be agreed 
upon between the buyer and seller before an over- 
allowance can be established satisfactorily to obtain 
deduction therefor. 


Rules and Regulations Considered 


3ut do the published rules and regulations require 
that both buyer and seller shall determine the value 
of traded-in property? Article 7 only mentions the 
seller? (who is the taxpayer) : 


“In making monthly returns under the Retailers’ Occupa- 
tion Tax Act the taxpayer shall determine the value of any 
consideration other than money received by him in connec- 
tion with the sale of any tangible personal property in the 
course of his business, and he shall include such value in his 
return. Such determination shall be subject to review and 
revision by the Department in the manner provided by the 
Act for the correction of returns." For example, a grocer 
who accepts farm produce from a farmer in payment for 
canned goods sold to such farmer must include in gross re- 
ceipts by which his tax is measured, the trade-in value of 
such farm produce.” (Emphasis mine.) 


It would seem to me that if a dealer allowed, say, 
$500.00 for a used car (the allowance being made on 
the list price of the new car), and knew its actual 
value to be $430.00, he would be complying with 
Article 7 when he included only the $430.00 value 
in his return—irrespective of the fact that he may 
have only shown the $500.00 used car allowance on 
the sales invoice. The Department, of course, is em- 
powered to review and revise the value placed on 


7™Same provision under Section 
Tax Act. 

ta Editor’s Note: This provision has been incorporated in the 
revised Rule No. 15, effective December 1, 1938. 

8 Webster’s Dictionary. 

® James C. Cahill’s Cyclopedic Law Dictionary, Second Edition. 

” Rule No. 
personal property which has been accepted as part consideration in 



















3 of the Retailers’ Occupation 


15.—Sale of Traded-in Property.—Where any tangible 


February, 


1939 





the trade-in if it appears to be out-of-line. But to 
contend in this case, or similar cases, that $500.00 
is the trade-in value, simply because there is no eyj- 
dence that the buyer agreed to its true value, is ignor- 
ing Article 7. Furthermore, it is confusing “trade-in 
allowance” with “trade-in valuation.” There is con- 
siderable difference between the two as may be re adily 
appreciated from the following coe: 

“Allowance” means “abatement, deduction.” 

“Valuation” is defined as, “The act of On the 
worth of a thing. The estimated worth of a thing. It differs 
from ‘price’ which does not always afford a true criterion 


of value; for a thing may be bought very dear or very 
cheap.” ® 


Rule No. 15, Sales of Traded-in Property, 
Considered 


Furthermore, Rule No. 15, which deals specifically 
with the taxability of sales of traded-in property, em- 
ploys the term “trade-in valuation” throughout, and 
not “trade-in allowance.” ?° Whether you choose the 
trade-in value or the trade-in allowance in applying 
Rule No. 15 to trade-in sales, your choice has con- 
siderable effect on the taxable amount to be reported. 
This is forcibly brought out in the following tabula- 
tion of a series of trades taken from an actual in- 
vestigation I made for a dealer: 

Taxable if 
Over-allowance 


Is Is not Actual 
Deal Deducted Deducted Receipts 



































—Deal No. 1— 
New car list price .. $1,000 $1,000 $1,000 
Deduct: Trade-in allowance, 
used car No. 255 (Actual 
value $475) ...... 79 
Cash difference $ 210 $210 
Over-allowance ere a) M5 
—Deal No. 2— 
Used car No. 255 sold for 550 75 8 
Deduct: Trade-in No. 255A 100 
Cash difference .... $ 450 450 
—Deal No. 3— 
Used car No. 255 A sold ; 
for cash ..... $ 110 10 10 110 
$770 $1018 _ sii 





The reader undoubtedly will be interested in know- 
ing how the taxable amounts were computed on the 
used car sales in the foregoing tabulation. In Deal 
No. 2, the $75 was obtained as follows: 





Rr rr eee ree ee $550 
Deduct: Trade-in value (the amount of the ™ 

original cost taken into inventory)........ 475 
Excess of sale price over trade-in value $ 75 





(Continued on page 110) 








the sale of other property is sold for a price in excess of its 
trade-in valuation, the Retailers’ Occupation Tax is due from the 
seller as to that portion of receipts from the sale of such property 
which represents the excess over its trade-in value. 

Thus, where an automobile dealer sells a used automobile which 
he acquired as part consideration in a previous transaction, his 
receipts from the sale of such traded-in property will not be subject 
to the tax if the resale thereof is for a price not in excess of the 
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_ Lewis Gluick, C.P.A., Shop-Talker 


HE ten days starting with the Monday after 
Christmas, which was a legal holiday to most 
' folks, but just December 26 to us, brought the 
most intense rush and biggest overtime work we’ve 
had in years. Two “suspicion of fraud” cases came 
up. We could write a whole article on either one, 
(and some day, we warn you, we shall) but as neither 
one has been settled, we dare not discuss the facts. 
One of them is unique in our experience. Then, on 
top of that, our oldest uncle died, and we had to take 
out time for his funeral; and an elderly accountant 
got very ill and his wife asked us to take care of his 
most pressing client. All this, besides the usual rush 
of early January, when all clients demand statements. 
Who says a C. P. A.’s existence is dull? 
Anyhow, with time at a premium, we were doubly 
glad to get this clipping from the N. Y. Sun of 
December 31, 1938: 


That clear “Tally-Ho” which has just set 30,000 federal 
agents on the hot trail of foreign spies throughout these 
United States was raised by big, bland, well-nigh wordless 
Guy T. Helvering. The “T” stands for Tresillian. 

Chief Irey of the Internal Revenue Department’s intelli- 
gence unit leads the hunt afieid, but behind the pack is the 
shadow of the department’s commissioner, bossing the job, 
though saying little, even when some sort of say is impera- 
tive. Commissioner Helvering is named sorrowfully by news- 
paper men in Washington as the coot almost nobody ever 
interviews. Though that is true, it is odd, for his broad, 
amiable face, his full underlip, his open gaze suggest a fellow 
who would be tickled pink to sit down and talk his head off. 

It isn’t as though he had much to conceal, beyond that 
middle name and the fact that his pleasant wife is called 
Tinnie Ludoweine. That he was born in Felicity, Ohio, is 
quite in order. When the Spanish-American war was boiling, 
he made a soldier good enough to wind up as corporal, and 
when you recall that then there were no O. T. C.’s to turn 
out ninety-day lieutenants, a corporal’s chevrons isn’t bad. 

Afterward he was a lawyer, prosecutor, banker, Congress- 
man and finally Commissioner of Internal Revenue. Not 
bad at all! Nevertheless, if he were locked in a room with a 
clam, the first sound probably would not come from Mr. 
Helvering. 

Off and on, he has been mentioned for Secretary of War, 
the Senate, the chairmanship of the Democratic National 
Committee, but he has never been persuaded to say as much 
as a word about any of the rumors. He carries a cane and 
there is a growing conviction that he does this because as 
often as not he can point and so avoid opening his mouth. 
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Your Own Return 


If we had just one dollar for every taxman who 
prepares his own return the night of March 15, we’d 
be in a high bracket. Most of them are shamefaced 
about it, pleading the old adage about the shoemak- 
er’s children. The shame is more for show than real; 
yet it ought to be real. Entirely aside from the ad- 
vantage of setting one’s clients a good example, the 
taxman would gain by preparing his return early in 
January. The forms change every year. He must 
familiarize himself with them; what easier way than 
by preparing his own return the Sunday after he gets it. 
We’ve just done ours, so we can speak with confidence. 


Is There a Lawyer in the House? 


Speaking of fraud, etc., who can give us a reason- 
ably authoritative answer to this question, posed us 
by a New York lawyer. A and B are partners. B, 
the younger man, does most of the travelling. He left 
all things administrative to A. Not until a dispute 
arose between A and B, did he ever look over the 
books, and thus discover that the firm was badly 
delinquent, not only in tax payments, but tax returns 
filed. The few returns that had been made over the 
five years had been signed and sworn to by A alone. 
To what extent, civil and criminal, can B be held 
liable? The lawyer has advised B to terminate the 
partnership, and voluntarily make a clean breast of 
the matter to the tax authorities. In our opinion, if 
B does this, he’ll get off with a light fine, but would 
still be liable for all taxes if A can’t be made to pay 
his share. Probably by the time this reaches you the 
lawyer will have either completed his search of the 
law, or the tax authorities will have rendered their 
decision. Nevertheless, we think the matter of suf- 
ficient importance and interest to ask for your answers, 
with citations. 


We recall vividly some five years ago being asked 
a similar question and giving the wrong answer “curb- 
stone opinion,” but can’t remember the case cited to 
confound us. In that case the manager and half- 
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owner of a corporation filed fraudulent returns for 
the corporation. Despite the proven innocence of the 
owners of the other half, the maximum fine was levied 
on the corporation, and thereby in effect on the inno- 
cent parties, since payment of the fine bankrupted 
the concern. We still don’t think that was justice. 
The manager should have gone to prison, and paid 
all the fines. 


The World Almanac 


We should hate to have to do any kind of office 
work without a copy of the World Almanac handy. 
We have been getting a copy a year ever since we 
were in high school, and when the price was only a 
quarter instead of sixty cents, as it is now. And, if 
we'd never used it but once, we’d have had our money’s 
worth. We may have told this story before, but it’s 
worth repeating. It happened just ten years ago. 

We were starting some work on a big chain store 
company, by going over the realty. At the end of 
scanning of a list, which gave brief descriptions as to 
location, rentals and size, we said to the general man- 
ager, in whose office we were working: “Your store 
in Dallas must be in a very poor location.” 


(Now, we have never yet been in Texas, although 
the Mrs. was born there and spent a large part of 
her life in Dallas; and ten years ago we had not even 
met her.) The manager replied, “How do you know, 
have you ever been there?” and there was that tone 
in his voice which intimated the then popular gag, 
“Vas you dere Sharlie?” We replied, “No.” And 
then he said: “Then how do you know? You haven’t 
spoken to anyone but me since you started here. 
You’re right. But how did you guess it?’ The 
answer was simply this: “The schedule shows the 
rental and the number of square feet. Our own World 
Almanac gave me the population of every town on 
your list. And you can’t get that much space for that 
little money and get a good location in a town that 
size.” Elemental? Yes, but it sent up our stock a 
whole lot to a not exactly cooperative management ; 
established in its mind the idea that we were qualified 
to audit the company, despite our seeming youth. 
And in the end, we got the biggest fee we ever had. 

ss = 


On the evening of January 9, we heard Joseph D. 
McGoldrick, Comptroller of the City of New York, 
speak at the Waldorf Astoria. His talk was broad- 
cast over station WMCA, where it probably had a 
much larger audience than those who heard him in 
person. The gathering was under the auspices of the 
Real Estate Committee of the New York State So- 
ciety of C. P. A.’s, of which Leonard Levine is chair- 
man. George V. McLaughlin also spoke, but his 
informal remarks were not broadcast. The air waves 
missed a grand comedian. 

- 


The Law Student Quarterly (Brooklyn, N. Y.) for 
January has a two-page article on state taxation of 
federal purchases of gasoline. The Supreme Court in 
the Panhandle Oil Co. case said such a tax was uncon- 
stitutional; but Frank Rosson discusses the four-man 
dissent so favorably that one wonders if the newly 
reconstituted Court might not upset the earlier decision. 
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On the evening of January 10, we attended a lec- 
ture by James V. Giblin, lawyer, given as part of 
an income tax course at the Dwight-New York Pre- 
paratory School. The general course is conducted by 
Joseph Getz, New York C. P. A. 


Through an oversight in the January issue, we 
omitted the word Legislative at the beginning of the 
title of J. S. Seidman’s monumental work. The full 
title is Legislative History of Federal Income Tax Laws. 
The price is $10.00 and it’s worth it to any tax specialist. 


We get a particular kick out of a case decided by 
the Circuit Court of Appeals, Seventh Circuit, on last 
December 20. It affirmed a decision of the district 
court of March 1, 1938. Less than 10 months. And 
the name of the taxpayer corporation is Speedway. 
Just contrast the Roby-Somers case, which took from 
November 22, 1935, to December 14, 1938. (394 CCH 
{ 9206 and 9212.) 


Eat cereal for breakfast? Read the Cream of Wheat 
case (Minnesota District Court, December 27, 1938) 
listed under the name of Rheinstrom (394 CCH J 9226), 
seven pages of close-packed tax vitamins. 


What kind of electric ice box do you own? Read 
the case of Evans, 38 BTA No. 185, (393 CCH J 7138) 
for inside information on how one manufacturer 
financed employee stock purchases. 


We think Blake (38 BTA No. 191) is an incurable 
optimist and a darn good salesman. After losing on 
his race horses for 12 consecutive years, he still hopes 
to make a profit; and what’s more sold the Board the 


idea that it was business, not a hobby (391 CCH 
J 0290). 


In the Carden case (CCH Dec. No. 10,546A), Docket 
No. 59296, decided on December 13, no less than 18 
issues were decided, covering all kinds of items, yet 
the Board made it only a memorandum decision. The 
taxpayer was absolved from fraud, and got about an 
even break on the rest. 


We feel sorry for Gail Borden. The Second Circuit, 
on January 9, decided that the year of the loss, not the 
year of the discovery, was the proper year to claim 
the deduction. (394 CCH J 9236.) 


* * x 


In a paper by Congressman Emanuel Celler, pub- 
lished in the January issue of the New York Certified 
Public Accountant, he says, at the top of page 180: 
“A soldier could do without his musket if a trustee 
under Chapter X (of the Bankruptcy Law) could do 
without his accountant.” 


This obsolescence of thought appalls us. Muskets 
went out after the Civil War. Only Haile Selassie’s 
poor tribesmen and the gallant Chinese irregulars 
against the Japs, are using smooth bore firearms. A 
soldier worthy of the name employs a rifle. Obvi- 
cusly (at least we hope so), Mr. Celler was using a 
figure of speech. Nevertheless, it is this obsolescence 
of thought that is responsible for the difficulty which 
our Army and Navy have in obtaining an adequate 
amount of modern equipment. And the same failure 
to recognize obsolescence is responsible for some of 
the bitterest battles and worst injustices to taxpayers 
in depreciation cases. 








Fe 





we 
the 
ull 
ws. 
ist. 


ast 
“ict 
nd 
ay. 
om 


oH 


eat 


ead 


rer 


ble 

on 
pes 
the 
CH 


‘ket 
18 
yet 
The 


. an 


‘uit, 
the 
aim 


yu b- 
fied 
180: 

stee 
| do 


kets 
sie’S 
lars 


bvi- 
ig a 
ence 
hich 
sate 
lure 
e of 
yers 





February, 1939 


Students’ Department 


The examination ‘given by the American Institute 
of Accountants on May 13, 1938, contained two tax 
questions. No. 11 had to do with adjusted and undis- 
tributed net income for the year 1937, so it was really 
obsolete before the papers could be graded. Never- 
theless, it was a fair question. No. 12 was something 
different. It began, “The law of a state. 
Reading the question showed quite plainly that the 
state was New York. Now, New York is one of the 
few states which has retained its examination inde- 
pendence; nearly 40 of them use the Institute exam- 
inations; and we hope to see the day when all 48 
and the ‘District of Columbia and all the territories 
will do so. Nevertheless, it is ironic that a fine ques- 
tion for the New York C. P. A. Board should appear to 
plague candidates in Florida and California. The 
question is answered by Spencer Gordon in the Janu- 
ary issue of the Journal of Accountancy. For further 
information consult NY CT § 10-309. 

The December issue of the quarterly Accounting 
Review did not appear until January. Among other 
articles was one on the duties of the junior account- 
ant, and his training for those duties. If anything 
was said about taxes, we need a new optician. How 
any junior accountant or apprentice law clerk can 
ignore taxation these days is beyond us. 


The Tax Talkers 


“It’s darn peculiar,” began Philo, “that in all the 
tax literature there is plenty about B. T. A. and court 
procedure, but nothing that I can find on examina- 
tions by a revenue agent.” 

“Meaning,” said Oldtimer, “the tax man’s attend- 
ance at a field audit of his client’s books.” 

“Yes,” replied Philo. 

“Tt would be mighty hard to write up,” said Blank. 
“No two agents or the business they examine are the 
same, and procedure varies every time.” 

“Certainly,” said Philo, “but just because a thing 
is difficult, is no reason for not attempting it.” 

“Okay, * said the Kid. “We experts ought to get 
together on it now. We could settle it in an hour.” 

“Swell,” retorted Blank. “You start.” 

“T’ll fool you,” said the Kid, “I will. Take this 
case I handled yesterday. Settled in two hours. One 
item questioned—approved by Ira, but subject to his 
chief’s approval. Why? Because I was ready for 
him. 

“Got notice he was coming in day before yesterday. 
Went to the client’s office ahead of him. Got last 
year’s books out of the storage vault. Had client’s 
head man and his private secretary there. All neces- 
sary papers at hand. File clerk standing by to get 
out vouchers as called for. 

“Only possible result followed. 
was all right. No concealment. 
entries and voucher was perfect. Two items open to 
question. One proved by documents. Why should 
he waste time?” 

“You used good tactics,” said Sinbad, “Nothing 
arouses an auditor’s suspicions like the absence of 
evidence—or fumbling in producing it. But basically 
you must have used good strategy first.” 


Ira saw everything 
Test check of a few 
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“What is the difference between strategy and tac- 
tics?” asked Blank. 


“I wish you could have heard Captain Stott’s lec- 
ture on that at the Naval Reserve meeting last week,” 
said Sinbad. “But it amounts to this. Strategy is 
what you use before you meet the enemy, tactics, what 
you use when the battle is joined.” 


“From which I gather,” said Oldtimer, “that the 
Kid had a tractable client, who was willing to keep 
good books, and even more, good files; pay a fair fee 
for having them audited; make the return correct in 
the first place, and treat the revenue man as the hon- 
est public servant he is.” 

“Exactly,” said the Kid. 


“Of course there’s more than just that,” continued 
Oldtimer. “Tact is a large part of tactics. There’s 
no use throwing all the material at him. Have it 
ready, and give him what he asks for in a quiet, digni- 
fied manner. Volunteer no information, but give 
what is requested.” 


“Keep employees out of the picture, too,” said 
Blank. “Unless they are necessary for corroboration, 
they may gum things up. If time permits, study your 
working papers in advance; know where every book 
and voucher is, and answer the questions yourself, or 
let the client’s most responsible executive do so.” 


“That’s right, too,’ said Oldtimer, “and there’s 
something else. Don’t talk about anything but the 
tax examination until after it’s over. If the agent 
does so, be polite, but shift the subject back to the 
business in hand. It always saves times; and fre- 
quently trouble. If you try to get off the subject, he 
may think you are throwing a smoke screen.” 

“Hows about smokes and drinks?” asked Blank. 

“As to the former,” said Oldtimer, “use discretion. 
If you want to smoke, it wouldn’t be polite to take 
out a cigar and not offer one. But as to the latter, 
never! And try to tell your client the same.” 


“Never saw an Ira yet who was a teetotaler,” said 
the Kid. 


“And darn few accountants or lawyers,” said Law, 
“but I do abominate drinking during business hours.” 
“Right,” said Philo, “but let’s get back to the pro- 
cedure. What more is there?” 

“T think,” said Oldtimer, “there isn’t so much more 
to say. Blank was right in saying that details vary 
infinitely, and the Kid’s strategy and tact sound. The 
really big thing is to educate the public to the econ- 
omy of keeping accurate records.” 

“Keeping them is right,” said the Kid. “Time and 
again I’ve had vouchers that I knew from my work- 
ing papers I’d seen, missing when Ira came around 
less than two years later.” 

“One client,” said Sinbad, “pulled a bad one on me 
that way. He insisted that once I had put my colored 
pencil check in the books, he didn’t need to keep the 
vouchers. I was all the evidence he needed.” 

“A fine compliment to you,” said Oldtimer. 
what if you died?” 

“How about it from a legal angle?” queried Old- 
timer. “What do you say, Law?” 

“T say, I’ll have to look up the law on it,” 
“but I doubt if I find any.” 


“But 


said Law, 
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GOVERNMENT-OWNED CORPORA-| Occasionally the federal government, un-| In the field of state taxation of federal J 1", 
TIONS AND INTERGOVERN- like state governments has waived its im-| securities and federal taxation of state se- § USU4.'Y 
MENTAL TAX IMMUNITY munity and permitted the states Be impose |curities, the Court has disregarded — oieghee 

; as non-discriminatory taxes upon federal in-| realities and accepted a conceptualistic ap- Ae 

Walter ~~ ee and strumentalities. Its right to do so is un-| proach. ley 
9g mistakably clear. The most notable} What the lawyer may call intergovern- —*;. ¢ 

24 Washington University Law Quarterly,| example has been in authorizing the states li i i ee balls 
: mental immunity, the economist may just: Bi, 4 st: 

December, 1938, p. 46-89 to tax national banks. ly label intergovernmental subsidy. Treasury § collect 

With the entry of the United States in| In many states, statutes provide that no} operations indicate that the credit of the thougt 
the World War, the government-owned cor-| Mortgage may be filed or received in evi-| federal government does not need the stim: B ctate ¢ 
poration as an administrative unit appeared dence in any proceeding, on which a mort-| ulation of the tax-exemption device; the Bs Su 
in agerandized form. Within a few months| 828° Tegistration fee has not been paid. strength of the federal credit and the easy Justice 
were established seven agencies, and the The general counsel of the Home Owners’| state of the money market makes this a Bijat it 
Setendl Uiesiaeiiats Coals Susie d th Loan Corporation ruled, shortly after the| propitious moment for the removal of this B to rest 
Fedit banks and the} corporation was organized, that mortgages | imponderable obstacle to a just distribution f ihe pr 

Inland Waterways Corporation represent] taken over by the corporation are exempt] of the tax load. Fourt 
the only post-war Sederally-owned corpora-| from state mortgage recording taxes. The| That a state might divest itself of its sov- J} of vot 
tions organized before 1920. Unemploy-| Supreme Court had earlier declared this to ereign character by entering into corporate ff save a 
ment and financial collapse greeted the| be the law where the federal act expressly activities essentially private has long been § teenth 
Administration in March 1933, and the gov-| made the mortgages federal instrumentalities. accepted. The activities of the federally- § the Fe 
ernment-owned corporation was a conve-| State incorporation of federal-owned cor-| owned corporations are innovations in the § dition 
nient device to promote the effort to| porations has given rise to legal as well as| feld of governmental activity. To date the § The « 
recovery. Since, the mushroom growth of| political questions. From the taxation] more considerable authority among adjudi- § York 
government gi penn has required ajangle it is clear ape _ incorporating | cations regards them as governmental. York, 
nigh investment of government money. state may exact such general incorporation tion « 
The mere ownership of stock by yin fees as it levies against all other corporations. ee ee agree y sured 
ernment in a corporation does not meta- Judicial delimitation of the tax-exempt there aa rational basis supporting ne F violat 
Guacainene t Qin hybrid Moe categories could best begin with the salaries | ¢Xtension which the rule of tax immunity ae af 

puose % HNO 8 Hybrid organization! of eo t 1 E if the doc-| gives. So long as the doctrine is retained  \, 
deserving unique treatment. It is an instru-| ©1 S0vernment employees. Even m the coc | i alia t f t ty it @ More 
mentality established in order to render a| tine of immunity has some validity when | Mere 1s no vad reason to retuse fo apply” B the t, 
A y - : : a in the case of government corporations. I! 

particular service—as such it is necessarily applied to the taxation directly of govern- Cc as aa £ — tions 2b! 
a legal hybrid. mental instrumentalities, the taxing of the a a o Mog aa ta y 90 Reed 
From the standpoint of both policy and cmety of <9 employee cannot aSect the ac- party pony sale MD ae callan ~~ Scrum — | 
law, the relation of the overnnment - cs senieh Cae Sine se attra ee ee ies Soames me sted it ith sim thas 
ration to the doctrine a the immunit a corporations are designed to pursue. In ‘la a iy cen be the COM! 
federal instrumentalities from state lls the Gerhardt case, 58 S. Ct. 969, Mr. Justice) 2 een See ar ae une toa the fp {2% | 
» Senegencltnecrr aaueieninn ie” an Stone announced that the fact that an ac- ee sm tte te under “ sa te ang oe she appe 
one exception (the T. V A.), in the debates oy Ses Se ale We Se See Se of the United St pe "Ses i hard 
creating the many New Deal corporations that the salary derived from such operation | 36°08 © One ion ar d he pe a Eb nal BO | 
the congressmen voiced little or a objec- should be, because the effect of such tax was ake te ee a aa aa oe , “the said 
tion to granting tax-exemption rivile es SORGOCINERS. Tee SRODINS COON & Setinet ame © aa eo sate Hol aa “th it cor °° P 
to the new organizations. The t peal 8 ee Tee Se Se | ie df en don of ae a pee 
vision exempts from state esettes ten * ta Senne SEEN, © ae Ree Sanne oe “ aie a aie? yong nel Lge" oy 
chises capital reserve, surplus, and income|* a ee es ae sree 2 eer = the Uni 18 sie { ae ae ie onde | qT 
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granted the power to tax income from 


to accept a position with the government 3 i 
sources heretofore considered immune. The last 


rather than with a private employer. If a 






the realty of the corporations to the same 
extent as other realty is taxed. 









tax did in fact cause a government to raise | judicial treatment of the Amendment, which ad 

The plethora of literature on the prob-| salaries to mitigate the tax hoarder, this re-| developed without benefit of adequate pres 
lems of intergovernmental tax immunity] sult would be simply a normal consequence entation of the contemporaneous history, ha BC 
serves but to demonstrate the umbrageous| of the existence within the same territory | been premised upon a different supposition. og 
bounds of this doctrine which rests only| of two governments both possessing a tax-| Buttressed by the fact that other federal F ‘ C 
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interruptedly although the earlier rules of 
immunity have disappeared, factors may in- 
guce the Court to depart from its jural 
pronouncements of past decades. Law 
school deans and professors, lawyers and 
laymen, and students and politicians are 
well prepared for the formal obituary of 
the time-worn dusty doctrine of intergov- 
enmental tax immunity. It is the nomen- 
dature of a disappearing age! 






















five to four in deciding the proper category 
for a corporate distribution to former em- 
ployees in recognition of faithful service. 
The division of the court on the substan- 
tive problem is well defined. According 
to the majority, the earmarks of compensa- 
tion are the discharge of some obligation 
or the anticipation of future benefits. The 
minority test is more nebulous—the sub- 
jective intent of the person making the pay- 
ment. Neither the majority nor _ the 
minority undertook the formulation of any 
definite criterion to distinguish between 
determination of mixed law and fact and 
findings of pure or evidentiary law. 

In Palmer v. Commissioner, 302 U. S. 63, 
the confusion surrounding the taxation of 
stock rights was increased. The decision 
is rational enough, but the judicial asides 
are vastly perplexing. Mr. Justice Stone, 
in delivering the opinion said that where a 
corporation issues rights to its stockholders 
to acquire corporate assets at a price equiva- 
lent to the fair market value of these assets 


Groman v. Commissioner, 302 U. S. 82, in- 
volved a transfer of stock in a reorganiza- 
tion. The petitioner returned the cash 
which he received from the reorganization 
as income but none of the stock. A de- 
ficiency assessment was reversed by the 
Board which in turn was reversed by the 
Circuit Court, which latter opinion was up- 
held by the Supreme Court on the ground 
that the corporation whose stock was con- 
cerned was not a party to a reorganization. 
Helvering v. Bashford, 302 U. S. 454, was a 
case similar to Groman v. Commissioner. 
The one factual distinction between the two 
was not sufficiently significant to justify a 
difference in result. 


Minnesota Tea Company v. Helvering, 302 
U. S. 609, involved the question whether part 
of cash distributed to stockholders in pur- 
suance of an agreement to satisfy corporate 
debts was taxable as income to the Tea Com- 
pany. The Court held that taxable income 
had been realized. United States v. Hendler, 






















TAXATION AND THE SUPREME 
COURT, 1937 TERM * 
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December, 1938, pp. 165-199 


Practically, there is no such thing as a 
universal tax. Inherent in all taxes, there- 








































fed fore, is a problem of classification which : . : ; 303 U. S. 564, involving a somewhat similar 
ederal at the time the rights are issued, there is no| point, was decided upon the authority of 
usually does not become acute unless the| @_ 'U© Ul : 

ate ee is highly selective or discriminatory, | distribution of corporate profits or taxable| the Minnesota Tea case. 
Onomic For unless there seems a plausible ground | dividend but simply a sale. The mere fact] Several interesting points were passed 
a on which to attack it. Breedlove v. Sutiles, that the property for which the rights call upon in connection with the taxation of 
302 U. S. 277, involved the constitutionality | ™CTeases in value between the dates when| partnerships. In Guaranty Trust Company 
overt B of a Georgia poll tax. The petitioner sued the rights are issued and exercised does not| y. Commissioner, 303 U. S. 493, it was de- 
'y just: B ina state court to compel the defendant tax | Constitute income to the stockholder since| cided that a partner’s share of partnership 
reasury § collector to register him for voting even| income is realized by selling at a profit] profits accruing up to his death must be 
of the B ihouch he had not paid his poll tax. The rather than at purchasing below the market.| included in his return. Heiner v. Mellon, 
e stim- B tate courts denied registration and the U.| The market value of the property for which} 304 U. S. 271, among other things raised 
ce; the S, Supreme Court speaking through Mr. the rights are issued must be examined, in the problem of definition of a partner’s dis- 
1€ easy Blustice Butler upheld the decision, finding|¢Very, case, to determine whether there is| tributive share of partnership income as well 
this a B that it was not a denial of equal protection| 2 real distribution of profits or merely a]as a number of subsidiary points in which 
of this B to restrict the tax. Neither did the law deny | Sale of corporate assets. The mere issue|the court held that “distributive” does not 
ibution F the privilege or immunity conferred by the of rights to subscribe is not a dividend. mean “currently distributive under state 
. Fourteenth Amendment since “the privilege CCORDING to Helvering v. Gowran, 302| law,” but proportionate, and therefore, de- 
its sov- Boof voting . . . is conferred by the State and, U. S. 238, a stock dividend is apparently | fendant was taxable upon the proportionate 
rporate § save as restrained by the Fifteenth and Nine-| taxable if it is in a different class of stock|Shares of the partnership earnings even 
ig been § teenth Amendments and other provisions of | than that on which the dividend is declared.| though these earnings were not distrib- 

lerally- § the Federal Constitution, the State may con-| Helvering v. Pfeiffer, 302 U. S. 247, involved | utable. 

in the B dition suffrage as it deems appropriate.”|the same substantive problem as the Gowran| In Helvering v. O’Donnell, 303 U. S. 370, 
late the F The other case or classification was New| case but a different result was reached due|in denying a depletion allowance, it was 
adjudi- B York Rapid Transit Corporation v. New|to a procedural peculiarity. Although un-| held that “the agreement to pay respondent 
ital. F York, 303 U. S. 573, in which the corpora-| der the Gowran case the basis of the stock] one-third of the net profits derived from 
ee that § ion contended that a franchise tax mea-| which was redeemed in 1931 was zero, so|the development and operation of the prop- 
Hing the sured by a percentage of gross income| there was really a deficiency in the taxpay-| erties was a personal covenant and did not 
imunity § “lated the equal protection and due proc-|er’s return for that year, the majority of| purport to grant respondent an interest in 
retained § °S5 Clauses of the Fourteenth Amendment. | the Court said that since the Board of Tax|the properties themselves.” The same 
apply i More specifically, the defendant argued that] Appeals had held there was no deficiency | point was again stressed in Helvering v. 
ns, Ii § tte tax was unfair because it was peculiarly | jn connection with this transaction, and the| Elbe Oil Land Development Company, 303 
rations § “able to shoulder the burden. Mr. Justice] Commissioner had not appealed from the] U. S. 372. Helvering v. Bankline Oil Com- 
service: | Xeed pointed out that the classification was| Board’s decision, thev would not disturb its| pany, 303 U. S. 362, also denied an allowance 
created f 0t unreasonable since all public utilities} holding upon this point. The Court drew| for depletion, by holding that a taxpayer 
‘th sim- § ‘us embraced were protected from private|a distinction between a situation where a| which had contracted that it was to keep 
a —— RF A Baga: sone pe! — deficiency is —-* ~ _— for an er- ele of the gross proceeds _— gaso- 
», the B (2% the Court said that the situation of the| roneous reason where the Court may up-|line sales was a processor, and not a 
ene —— was unique, and that accidental hold the deficiency for a proper reason, and | producer having a capital investment in gas, 
zovert- ardship on a single member of a class does| a situation where the Board holds that there hence not entitled to deduction. In Helver- 
ribunal § "Ct invalidate a classification. Further it] is no deficiency and the Commissioner does|ing v. Mountain Producer's Corporation, 303 
in the said that a tax need not be based on ability | not apneal. In Foster v. United States, 303| U. S. 376, it was held that gross income for 
. incor § °° Pay and may be exacted without refer-| US. 118. the last case involving the taxa-|the purpose of depletion was limited to cash 
ew per: al to that ability as the appropriate price] tion of dividends. the Court held the peti-| payments. “We do not think,” said the Court, 
ence of f °° the privilege taxed. tioner taxable on the ground that the| “that we are at liberty to construct a theoreti- 
ids. The federal income tax directly affects| distribution was in partial liquidation.| cal gross income by recourse to the expenses 

-ecently & ™Ore taxpayers than any other federal tax.| chargeable to capital account rather than] of production operations.” 
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1937 term was no exception, 
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Tax-Exempt Bonds— 


Shall We Remove the Exemptions? 
(Continued from page 70) 


gain in taxes would apply only to the Federal Gov- 
ernment while the loss (and there would be one be- 
cause of loss of bond desirability) would apply equally 
to City, State, and Federal Governments. 

Any change proposed in the present tax exemption 
of bonds is for the one and only purpose of increas- 
ing the total income to government, and so relieving 
some of the burden now placed on business and the 
individual taxpayer. Let us see what the possibilities 
may be. 

This country has long enjoyed a prosperity and a 
standard of living never enjoyed by any other country 
in history. Our business has reached this height 
through a public sense of integrity, fair dealings, hustle 
and initiative, coupled with a large portion of faith 
in our fellow men. Our business is transacted largely 
by the use of checks—worthless pieces of paper except 
for our faith that they will be paid. Hundreds upon 
hundreds of our daily business transactions are based 
on this same faith. Remove it and our volume of 
business, purchasing power and standard of living 
will fold up like a flag when the wind dies down. 

All the tax-exempt bonds previously sold were 
purchased on faith in our government’s honor and the 
price paid was based on that. Bonds sold on a basis 
of 4% or % of 1% are unknown in almost any other 
country. It is almost beyond belief that any govern- 
ment could ever be so stupid as to shatter this faith 
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in its securities and place a tax on bonds that were 
once sold with a guarantee of tax exemption. The 
loss from such a move would be so great that few 
people could evaluate it. Securities of the Federal 
Government and its agencies now total over 46 billion 
dollars. If that is a fair measure of the amount of 
government securities to be issued in the future, and 
if a loss of faith in the integrity of our government 
results in raising its interest rate by only 1%, the re- 
sulting increase would cost the taxpayers over 460 
million dollars every year. 


A 113-page study recently completed by the Treas- 
ury Department shows that banks, including savings 
banks, hold over twenty-three billion dollars of tax- 
exempt securities. Any change whereby bonds that 
are now tax exempt become taxable would cause the 
market value of such bonds to drop in direct propor- 
tion as the interest rate increased, perhaps even to 
panic proportions. Banks hold these bonds because 
they are readily marketable, and from time to time 
every bank has to have money to meet sudden or 
unexpected demands. Such a heavy loss in the mar- 
ket value of bonds composing a substantial part of 
each bank’s capital, would shake the banks’ stability 
considerably and also the public’s faith in our whole 
banking system. You can readily visualize the pos- 
sible effect of such a loss of faith in our banks by 
thinking back a few years. 


Insurance companies hold close to seven billion 
dollars in these tax-exempt securities. What such a 
substantial loss would do to them as well as to other 
institutions and private holders is hard to foretell, but 
we do know the shock to business would be both 
severe and lasting. 


It must also be borne in mind that on account of 
the vast amount of financing done by the Federal 
Government it is necessary to give its bonds every 
advantage possible in order to hold the extremely 
low rates of interest now obtained. And that low 
rate is saving a staggering sum to those who will 
pay the bills in the future. 

During the past six years the total amount of state 
and municipal bonds outstanding has remained nearly 
stationary, while the amount of all federal securities, 
(government and agencies) outstanding has _in- 
creased from 19 billion dollars in 1932 to 46 billion 
in June, 1937. This shows that federal securities total 
around 80 to 90% of all tax-exempt securities. But 
that is not the whole story. Big incomes being well 
managed purchase mostly the highest grade bonds 
to prevent a loss of principal, and as all federal bonds 
are so classed while only a small part of municipals 
pass the test, it is safe to assume that 80%-90% of 
tax-exempt securities held by extremely wealthy tax- 
payers are federal and not state securities. 

There is every reason to suggest that since probably 
most of the tax exempts held by wealthy taxpayers 
are, for the reasons stated, federal bonds, the experi- 
ment of removing the tax exemption features should 
be confined to federal bonds issued in the future. By 
confining the experiment to federal securities, the 
government will leave the various municipalities un- 
hampered in their struggle to shoulder the present 
crushing burden of welfare, unemployment, old-age 
pensions and other pressing problems. 
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ALABAMA March—First Monday—— 
March 1—— Insurance companies’ premiums tax report 
Automobile dealers’ reports due. due. 
Insurance companies’ premiums tax reports | March—Ten Days after First Monday: 
and payments due. Oil and gas production tax report due. 
Last day to make public utility (except rail- | March 15—— 
roads) property tax report. Bank and corporation franchise tax return and 
March 10—— first installment of tax due. 
Alcoholic beverage reports due from distribu- Corporation income tax return and first in- 
tors, retailers and wholesalers. stallment of tax due. 
Automobile dealers’ reports due. Express and railroad companies transporting 
March 15—— money—report due. 
Carriers’, warehouses’ and transporters’ gaso- Gasoline tax report due. 
line tax report due. Use fuel tax report and tax due. 
Carriers’, warehouses’ and transporters’ lubri- | March 20—— 
cating oils tax report due. Beer and wine report tax due. 
Income tax return and first installment of Motor carriers’ gross receipts tax due. 
tax due. March 31—— 
Information return due. Mine owner’s report due. 
Last day to file franchise tax report. 
Motor carriers’ tax under 1932 Act due. COLORADO 
March 20——— March 1 
Automobile dealers’ reports due. Insurance companies’ premiums tax report and 
Coal and iron ore mining tax report and pay- payment due. 
ment due. March 10—— 
Gasoline tax report and payment due. Motor carriers’ report and tax due. 
Lubricating oils tax report and payment due. March 15—— 
Sales tax reports and payments due. Coal mine owner’s report due. 
March 31—— Coal tonnage tax report due. 
Carbonic acid gas reports due. Franchise tax reports due. 


Sales tax reports and payment due. 
Service tax reports and payments due. 
ARIZONA Use tax reports and payments due. 
March 1—— March 25—— 
Insurance companies’ premiums tax reports Gasoline tax report and payment due. 
and payments due. 
March—First Monday. 
ae property tax installment due. Mecsh 3 
Sooten tax reports and payments due. oe tax due. ies’ i 
Gross income reports and payments due. as Sy CNN tek sEyert 


: due. 
— tax return and first installment of tax March 15——— 


Gasoline tax report due. 
ae 6 tenes Gas Unincorporated business gross income tax re- 
‘ ? port and payment due. 





CONNECTICUT 














March 20—— 
ARKANSAS Alcoholic beverage tax report due. 
March 1—— March 30—— 
Franchise tax reports due. Report and fee due from corporations organ- 
Insurance companies’ premiums tax report and ized between January 1 and June 30. 
payment due. March 31—— 
Public utilities’ property tax return due. Electric, gas, power, water, railroad and 


March 10—— 
Alcoholic beverage report due. 
Natural resources severance tax report and 
Payment due. 


street railway corporations tax returns due. 
Public service companies’ reports due. 


Statement of purchases of natural resources March 1— eee 

wy "a Insurance companies’ premiums tax report and 
Sales tax reports and payment due. payment due. 

March 290-—— P pay March 15—— 


Alcoholic beverage reports due from manu- 
facturers and importers. 
Filling stations’ gasoline tax due. 
CALIFORNIA Income tax returns and first installment of 
March 1—— tax due. 
Gasoline tax due. Information returns due. 
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Gasoline tax report and payment due. 














1939 MARCH 1939 
«<n a» a» 1 2 3 4 
5 67 
12 13 14 
19 20 21 

28 


8 
15 
22 
26 27 28 29 





March 31—— 


Carrier’s gasoline report due. 
Distributor’s gasoline tax report and pay- 
ment due. 


DISTRICT OF COLUMBIA 
March 1—— 
Insurance companies’ premiums tax due. 
Report due from all domestic and foreign in- 
surance companies. 
March 10—— 
Alcoholic beverage reports due from licensed 
manufacturers, retailers and wholesalers. 
Beer reports due from licensed manufacturers 
and wholesalers. 
March 15—— 
Beer tax due. 
March 31—— 
Bank gross earnings tax due. 
Gasoline tax report and payment due. 
Last day to pay semi-annual installment of 
property tax. 
Last day to pay semi-annual installment of 
public utility tax. 


‘FLORIDA 
March 1—— 
Insurance companies’ premiums tax due. 
March 10—— 

Alcohelic beverage reports due from manufac- 

turers and dealers. 
March 15—— 

Alcoholic beverage reports due from _ trans- 
porters and carriers. 

Chain store gross receipts tax reports and pay- 
ment due. 

Electric, gas, light, heat, power, telegraph, 
and telephone companies’ reports and tax 
due. 

Gasoline tax report and payment due. 


GEORGIA 
March 1—— 
Public utilities’ special franchise tax (property 
tax) report due. 
Railroad’s property tax return due. 
March 10— 
Tobacco wholesale dealer’s report due. 
March 15—— 
Income tax return and first installment of tax 
due. 
Information return due. 
Intangible personal property return due. 
Malt beverage tax report and payment due. 
March 20—— 
Gasoline tax report and payment due. 


IDAHO 
March 1—— 
Express companies’ report due. 
Insurance companies’ premiums tax return 
due. 
March 10—— 
Beer dealer’s report due. 
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March 15—— 
Electric power companies’ report and tax due. 
yzasoline tax report and payment due. 
Income tax return and first installment of 
















tax due. 
Information return due. 
March 30 
Last day for express companies to pay tax. 
March 31—— 





Motor vehicle registration fee due. 









ILLINOIS 
March 1 
Insurance companies’ premiums tax return 
due. 


March 10—— 

Motor carriers’ mileage tax due. 
March 15 
Last day to file alcoholic beverage report. 

Public utilities’ report and tax due. 
Sales tax report and payment due. 
Warehousemen’s report on alcoholic beverages 
due. 
March 20—— 
Gasoline tax report and payment due. 
March 30—— 
Transporter’s gasoline tax report due. 




















INDIANA 
March 1—— 
Malt products and alcoholic beverages excise 
tax due. 






Insurance companies’ premiums tax return and 
payment due. 
March 15—— 
Bank share tax report due. 
Banks and trust companies’ 
report due. 
Carriers’ gasoline tax report due. 
Malt products and alcoholic beverages excise 
tax due. 
March 20 
Bank share tax due. 
Banks and trust companies’ 
due. 
Building and loan associations’ intangibles tax 
report and payment due. 
March 25—— 
Gasoline tax report and payment due. 








intangibles tax 

















intangibles tax 






IOWA 






March 1 
Express companies’ property tax report due. 
Insurance companies’ premiums tax return and 

payment due. 

March 10—— 

Beer tax report and payment due from class 
““A"’ permittees. 

Carriers’ gasoline tax report due. 

Motor carriers’ ton mile report due. 


































March 15 
Motor carriers’ ton mile tax due. 
March 20—— 
Gasoline tax report and payment due. 
March 31—— 
Income tax return and first installment of 
tax due. 


Information return due, 




















KANSAS 






March 1—— 
Information returns due. 
Insurance companies’ premiums tax due. 
Private car companies’ reports due. 
March 10—— 
Malt beverage report and tax due. 
March 15 
Carriers’ gasoline tax report and payment due. 
Compensating tax report and payment due. 
Motor carriers’ gross ton mileage tax report 
and payment due. 
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March 20—— 


Electric power, pipe line, railroad, telegraph, 
and telephone companies’ returns due. 
Sales tax report and payment due. 


March 25—— 


Gasoline tax report and payment due. 


March 31—— 


Franchise tax report and payment due. 
Last day to make bank share report. 





KENTUCKY 


March 1—— 
Bank share tax due. 
Fire insurance companies’ 
turns and payment due. 
Motor vehicle registration fees due. 
Property tax due. 
March 10—— 
Alcoholic beverage reports due. 
Alcoholic beverage tax due from blenders and 
rectifiers. 
Gasoline tax report and payment due from 
blenders and rectifiers. 
March 15—— 
Income tax information returns due. 
Motor vehicle fuel (other than gasoline) 
ports and payments due, 
Passenger carriers’ mileage tax due. 
Public utilities’ excise tax reports and pay- 
ment due. 
March 20—— 
Oil production tax report and payment due. 
March 31 
Gasoline tax report and payment due from 
dealers and transporters. 
Last day for public utilities to file franchise 


premiums tax re- 


re- 





tax report. 
Public utilities’ property tax return due. 
LOUISIANA 
March 1 





Chain store tax due before this date. 
Insurance companies’ premiums tax report and 
payment due. 
License taxes delinquent. 
Tobacco report due from wholesalers. 
March 10—— 
Gasoline tax report and payment due from 
importers. 
Kerosene tax report and payment due from 
importers. 
Light wines and beer report due from im- 
porters, 
Lubricating oils report due from importers, 
March 15—— 
Gasoline tax report due from carriers. 
Intoxicating liquor reports due from dealers 
and manufacturers. 
Kerosene tax report due from carriers. 
Light wines and beer report due from car- 
riers. 
Lubricating oils report due from carriers. 
Tobacco report due from wholesalers. 
March 20—— 
Gasoline tax report and payment due from 
dealers. 
Kerosene tax report and payment due from 
dealers. 
Light wines and beer tax report due from 
dealers and manufacturers. 
Lubricating oils tax due; dealer’s report due. 
New Orleans sales tax and report due. 
Petroleum solvents report due. 
Sales tax report and payment due. 


‘March 31—— 
Public utilities supervision and inspection re- 
port due. 
MAINE 
March 1—— 


Foreign corporation license fees due. 
Gasoline tax due. 

Insurance companies’ reports due. 
Motor vehicle registration fees due. 





























February, 1939 Fel 
March 10— Insura 
Malt beverage reports due from manufacture, due. 
and wholesalers, March 5 
March 15—— Non-it 
Gasoline tax report due. March 1 
MARYLAND — 
March 1—— 
Insurance companies premiums tax delinquent . 
March 10—— 
Additional tax on whiskey due. 
Admissions tax payment due. 
Cosmetics tax report and payment due. 
March 15 
Corporation property tax return due. 
Distilled spirits property tax due. 
Franchise tax report of domestic ordinary 
business corporations and foreign corpora: 
tions based on capital employed due. 
Income tax return and payment due. 
March 31—— 
Beer tax report and payment due. 
Gasoline tax report and payment due. March 
Motor vehicle registration fees due. Corp 
MASSACHUSETTS Fore 
March 1—— Inco! 
Information returns due. Ins 
Personal income tax return and first install. er 
ment of tax due. . i 
March 10—— — 
Alcoholic beverage tax report and payment pa 
due. 
March 31—— — 
Gasoline tax report and payment due. = 
an 
Elec 
Gas« 
Inco 
March 
Cru 
Dp! 
March 
Inst 
Min 
MICHIGAN Marck 
March 1—— Ins\ 
Bank share tax due. a 
Gas and oil severance tax report and payment — Marct 
due. Ale 
Last day to file insurance companies fi 
premiums tax. Gas 
Last day to pay property tax without interest Imi 
charge. 
March 5 
Gasoline tax report due from carriers. Marc! 
March 15 Fo! 
Sales tax report and payment due. Ins 
Use tax reports and payment due, d 
March 20—— Marc 
Gasoline tax report and payment due from Ek 
distributors. I 
MINNESOTA Qu 
March 1 Ma 
Bank share tax due. Ga 
Income tax information return by public oft: a 
cials due. “— 
Insurance companies’ premiums tax reports ‘ 
due. 
Iron severance tax reports due from operato!s. 
Personal property tax due. Mar 
Public utilities (except railroads) gross eall Fc 
ings tax due. 
Semi-annual installment of railroads’ gros C: 
earnings tax due. Mar 
March 10—— Al 
Alcoholic beverage tax due from_ brewers 
manufacturers and wholesalers. 
March 15—— M 
Income tax return and first installment of ta\ G 
due. 
Information return due. Rs 
Interstate motor carriers’ mileage tax due. M 
March 25—— M 
Gasoline tax payments due. i 
MISSOURI 
March 1—— Mai 
Annual sales tax report and payment due. C 
Factories’ reports due. F 
Franchise tax report due. 
Income tax information returns due. R 
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February, 1939 


Insurance companies’ premiums tax report 
due. 

March 5—— 

Non-intoxicating beer permittee’s report due. 

March 15—— 


Gasoline tax reports and payment due. 
Income tax return due. 


Retail sales tax reports and payment due. 





MONTANA 


March 1—— 

Corporation reports due. 

Foreign corporation reports due. 

Income (corporation license) tax return due, 

Insurance companies’ premiums tax due. 

Sleeping car companies report due. 

March—First Monday—— 

Canal, ditch, electric power or transmission 
line, flume, telegraph, and telephone com- 
panies’ property tax returns due, 

Telephone companies’ tax and report due. 

March 15—— 

Brewers’ and liquor wholesalers’ tax report 
and payment due. 

Electric companies’ report and tax due. 

Gasoline tax reports and payment due. 

Income tax information return due. 

March 20—— 

Crude petroleum reports due from dealers, 
producers, refiners, and transporters. 

March 31—— 

Insurance company license expires. 

Mine return due, 


NEBRASKA 
March 1—— 
Insurance companies’ premiums tax reports 
and foreign companies’ payments due. 
March 15—— 
Aleoholic beverage reports due from manu- 
facturers and wholesale distributors. 
Gasoline tax reports and payment due. 
Imitation butter report and tax due. 


NEVADA 
March 1—— 
Foreign corporation’s annual statement due. 
Insurance companies’ premiums tax report 
due. 
March—First Monday 
Electric light, heat and power, gas, street 
railway, telegraph, telephone and water 
campanies’ report due. 
Quarterly installment of property tax due. 
March 15—— 
Gasoline tax report due from carriers. 
March 25——— 
Gasoline tax report and payment due from 
dealers. 





NEW HAMPSHIRE 
March 1—— 

Foreign insurance companies’ premiums tax 
due, 

Gasoline tax due. 

March 10—— 

Alcoholic beverage reports due from manu- 
facturers, permittees and wholesalers; per- 
mittees’ payment due. 

March 15—— 
Gasoline tax reports due. 
Personal income tax return due. 
March 31——. 
Motor carrier’s registration and fees due. 
Motor vehicle registration and fees due. 


NEW JERSEY 
March 1——. 


Canal companies’ reports due. 


Foreign insurance companies (except life) re- 


ports due, 
Railroad reports due. 


STATE TAX CALENDAR 


March 10——. 
Excise tax report and payment due from inter- 
state busses. 
Gross receipts tax report and payment due 
from busses in municipalities. 
March 15—— 
Alcoholic beverage reports due. 
March 30—— 
Gasoline tax report due from carriers. 
March 31—— 
Gasoline tax report and payment due from 
distributors. 


NEW MEXICO 
March 1—— 
Insurance companies’ premiums tax reports 
and payment due. 
Last day to file property tax return, 
March 15—— 
Franchise tax reports due. 
Occupational gross income tax reports and 
payment due. 
Oil and gas severance gross production report 
due. 
Severance tax and report due. 
March 20—— 
Motor carriers’ report and tax due. 
March 25—— 
Gasoline tax report and payment due. 


NEW YORK 
March 1—— 

Insurance companies’ reports due. 

Last day for transport and transmission com- 
panies’ primary tax report. 

Real estate, holding, and coéperative agricul- 
tural corporations’ franchise tax report and 
payment due. 





March 20—— 

Alcoholic beverage taxes and reports due. 
March 25—— 

Conduit companies’ taxes and reports due. 

New York City public utility excise tax re- 

turn and payment due. 

Public utilities’ additional tax and report due. 
March 31—— 

Gasoline tax reports and payment due. 


NORTH CAROLINA 
March 1—— 
Firemen’s relief fund tax report due. 
March 10—— 
Alcoholic beverage tax and railroad report 
due. 
Gasoline tax report due from carriers. 
March 15—— 
Income tax return and first installment of tax 
due. 
Information return due. 
Intangible, personal property tax due. 
Last day to pay firemen’s relief fund tax. 


Sales tax report and payment due. 
Spirituous liquor tax due. 
March 20—— 
Gasoline tax report and payment due from 
distributors. 
March 31—— 


Gift tax report and payment due. 


NORTH DAKOTA 
March 1—— 
Express corporation’s report due. 
Insurance companies’ premiums tax report and 
payment due. 
Semi-annual installment of real property and 
entire personal property tax due. 
March 15—— 
Gasoline tax reports and payment due. 
Income tax return and first installment of tax 
due. 
Information return due. 
Interstate motor carriers tax due. 
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OHIO 
March 1—— 

First installment of foreign insurance com- 
panies’ premiums tax due. 

Last day to file insurance companies’ pre- 
miums tax. 

Utilities, except motor transportation, sleep- 
ing car, freight line and equipment corpora- 
tions returns due. 

March—Second Monday. 

Bank share tax reports due. 

Intangibles report due from dealers. 

Last day for financial institution’s report of 
deposits. 


March 10—— 
Admissions tax report and payment due. 
Alcoholic beverage reports due from class ‘‘A’’ 
and ‘‘B’’ permittees. 
March 20—— 
Gasoline tax report due from dealers, 


March 30—— 
Gasoline tax report due from carriers. 

March 31—— 
Annual statement of foreign corporations due. 
Gasoline tax due. 
Last day to file franchise tax return. 
Last day to file property tax return. 
Semi-annual installment of intangible and 

tangible personal property tax due. 





OKLAHOMA 
March 1—— 
Annual labor report due. 
Express companies’ report due. 
Property tax return and first installment of 
tax due. 


March 5—— 
Operator’s reports of mines other than coal 
due. 


March 10—— 
Alcoholic beverage reports and payment due. 
Gross receipts tax report and tax due from 
airports. 
March 15—— 
Gasoline tax reports and payment due. 
Income tax return and first installment of tax 
due. 
Motor carriers’ mileage tax due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
March 20—— 
Coal mine operator’s report due. 


OREGON 
March 1—— 
Insurance companies’ premiums tax report 
due. 
March 10—— 


Oil production tax reports and payment due. 
March 15—— 

Quarterly installment of property tax due. 
March 20—— 

Alcoholic beverage tax report and payment 

due. 
Gasoline tax reports and payment due. 
Motor carriers report and tax due. 





PENNSYLVANIA 
March 10—— 
Malt beverage reports due. 
Spirituous and vinous liquor reports due from 
importers. 
March 15—— 
Alcoholic beverage tax report and payment due 
from manufacturers. 
Capital stock tax return and payment due. 
Corporation bonus report and payment due. 
Franchise tax reports and payment due. 
Insurance companies’ premiums tax return 
and payment due. 
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March 31—— 
Gasoline tax reports and payment due. 













UTAH 





March 1—— 

Insurance companies’ premiums tax report due. 
March 10—— 

Gasoline tax report due from carriers. 

Liquor licensee reports due. 
March 15—— 

Excise (income) tax returns and first install- 











RHODE ISLAND 








March 1—— 
Corporate excess tax return due. 
Franchise tax reports due. 
Public utility report due. 





















































March 10 ment of tax due. 
Alcoholic beverage report due from manufac-| Gasoline tax report and payment due from 
turers. distributors and retailers. 
Gasoline tax due Individual income tax returns and payment 
Merch 35 a... return and payment due 
Foreign insurance companies’ premiums tax : pay , 
due. Use tax return and payment due. 





March 31—— 
Insurance companies’ premiums tax due. 








Gasoline tax reports due. 

















VERMONT 





March 1—— 
Annual corporation report due. 
Corporation license tax report and payment 
due. 
March 10—— 
Alcoholic beverage tax reports and payment 
due. 
March 15—— 
Electric light and power companies’ 
and tax due. 
Individual income tax return and first install- 
ment due. 
March 31—— 
Gasoline tax reports and payment due. 















































report 











SOUTH CAROLINA 
March 1—— 
Fire insurance companies’ premiums tax re- 
ports and payment due. 
Personal property tax return due. 
March 10—— 
Admissions tax reports and payment due. 
Last day to file power tax return and pay tax. 
March 15—— 
Income tax return and payment due. 
Information return due. 
March 20—— 
Gasoline tax report and payment due. 
































VIRGINIA 








March 1—— 
Annual registration fees due. 
Certified motor carriers’ property tax return 
due. 
Franchise tax due. 
Insurance companies’ premiums tax due. 
March 10—— 
Beer report due from bottlers, 
manufacturers. 
March 20—— 
Gasoline tax reports and payment due. 









































dealers and 

















SOUTH DAKOTA 








March 1—— 
Last day to file report and pay insurance com- 
panies’ premiums tax. 
Motor carriers of passengers—tax due. 
March 15—— 
Alcoholic beverage sales report due. 
Gasoline tax report due. 
Sales tax report and payment due. 
March 31—— 
Income tax return and first installment of tax 
due, 
Information return due. 
Motor vehicle registration fees due. 




























































































WASHINGTON 






































TENNESSEE March 1—— 
March —— Insurance gross premiums taxes due. 
Cotton seed oil mills’ report due during | March 15—— 
month, Admissions tax report and payment due. 
March 1—— Gasoline tax reports and payment due. 
Bank share tax delinquent. Gross income tax returns and payment due. 
March 10—— 














Public utilities property tax return due. 
Sales tax report and payment due. 
Use tax report and payment due. 





Alcoholic beverage barrel tax due. 

Bus mileage report and tax due. 

Gasoline tax report due from carriers. 

Last day to make alcoholic beverages report. 



































WEST VIRGINIA 
March 15—— March 1—— 
oo and bonds income tax return due. Insurance companies’ premiums tax report and 
arc ane 








payment due. 
Water companies’ tax due. 
March 10—— 
Alcoholic beverage tax report and payment 
due. 
March 15—— 
Information return due. 
Personal income tax return and payment due. 
Sales tax reports and payment due. 
March 30—— 
Gasoline tax reports and payment due. 





Freight carriers’ mileage tax and returns due. 
Gasoline tax report and payment due from 
distributors. 



































TEXAS 








March 1—— 
Insurance companies’ premiums tax report and 
payment due. 
Public utilities’ intangibles tax reports due. 
March 15—— , 
Last day for filing franchise tax report. 
Tax remittance and report due from oleo- 
margarine dealers. 
March 20—— 
Gasoline tax report and payment due. 
March 25—— 
Admissions tax reports and payment due. 
Oil and natural gas production tax reports 
and payments due. 






































WISCONSIN 








March 1—— 
Gross receipts tax report and tax due from 
telephone companies. 
Insurance companies’ premiums tax report and 
payment due. 
March 10—— 
Alcoholic beverage tax reports due. 















































February, 1939 








March 15—— 


Express, railroad, sleeping car, and telegraph 
companies’ property tax report due. 


Income tax return and first installment of tax 


due. 
Information return due. 


March 20—— 


Gasoline tax reports and payment due. 


WYOMING 


March 1—— 


Last day to file insurance companies’ pre. 
miums tax report. 

Mileage statements of car companies and rail- 
roads due. 

Public utilities’ report due. 


March 10—— 


Gasoline tax reports due from carriers. 


March 15—— 


Gasoline tax reports and payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 


March 20—— 


Motor carriers’ reports and tax due. 





FEDERAL TAX CALENDAR 
March, 1939 


March 15—— 


Annual information returns of dividends and 
other payments. Forms 1096 and 1099. 
Corporation income tax and excess-profits tax 
return due for year ended December 31. 

Form 1120. 

Entire income-excess profits tax or first quar- 
terly payment thereof due on returns for 
year ended December 31, due to be filed by 
March 15. Forms 1040, 1041, 1120, 1120H and 
1120L. 

Entire income tax or first and second quar- 
terly installments due under general exten- 
sion on returns (citizens abroad, etc.) for 
fiscal year ended September 30, with interest 
at 6% from December 15 on first install- 
ment. Form 1040 or 1120. 

Entire income tax or first quarterly install- 
ment thereof due on returns of nonresidents 
for fiscal year ended September 30. Forms 
1040 and 1120NB. 


Fiduciary income tax return due for year 
ended December 31. Form 1041. 


Foreign partnership return of income due by 
general extension for fiscal year ended Sep- 
tember 30. Form 1065. 


Individual income tax return due by general 
extension for fiscal year ended September 3 
in case of American citizens abroad. Form 
1040. 


Individual income tax return due for year 
ended December 31. Form 1040. 


Last day to file gift tax return if gift of more 
than $5,000 was made between January ! 
and December 31, 1938. 


Last quarterly income tax payment due on 
returns of nonresidents for year ended De 
cember 31, 1937. Forms 1040B and 1120NB. 


Life insurance company income tax retulm 
due for year ended December 31. Form 
1120L. 


Monthly information return of stockholders 
and directors of foreign personal holding 
companies due for February. Form 957. 

Nonresident alien individual income tax re 
turn due for fiscal year ended September 30. 
Form 1040B. 


Nonresident alien individual income tax re 
turn due (no U. S. business or office) for 
fiscal year ended September 30. Form 
1040NB. 
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February, 1939 


March 15—Continued 


Nonresident foreign corporation income tax 
return due for fiscal year ended September 
30. Form 1120NB. 

Partnership return of income due for year 
ended December 31. Form 1065. 

Personal holding company returns due for 
year ended December 31. Form 1120H. 

Resident foreign corporations and domestic 
corporations with business and books abroad 
or principal income from U. S. possessions 
—returns due for fiscal year ended Septem- 
ber 30 by general extension. Form 1120. 

Second quarterly income-excess profits tax 
payment due for fiscal year ended September 


TAXATION AND THE SUPREME 
COURT, 1937 TERM 


(Continued from page 87) 


a privilege not granted to stockholders in 
our own corporations.” The taxpayers 
urged that departmental rulings sustaining 
credits and deductions had acquired the 
force of law by virtue of the re-enactment 
of the deduction and credit sections by Con- 
gress in view of those rulings. This was 
rejected on the ground that while Congress 
in reenacting a statute may be presumed to ac- 
cept the administrative construction of the 
statute, it cannot be presumed to accept the 
administrative interpretation of statutes of 
other countries. 


The constitutionality as well as the con- 
struction of the heavy penalty tax on cor- 
porations formed or availed of for the 
purpose of preventing the imposition of sur- 
tax on its shareholders through the medium 
of permitting its gains and profits to accu- 
mulate instead of being divided or distrib- 
uted, was involved in the case of Helvering 
v. National Grocery Company, 304 U. S. 282. 


Helvering v. Mitchell, 303 U. S. 391, stim- 
ulated an interesting analysis of the legal 
quality of the penalty which the various 
Revenue Acts have empowered the Com- 
missioner to assess against a taxpayer who 
fraudulently tries to evade his income tax. 

A number of cases involved the statute 
of limitations. Among them were United 
States v. Wurts, 303 U. S. 414, Bates Manu- 
facturing Company v. United States, 303 U. 
S. 567, United States v. Andrews, 302 U. S. 
517, United States v. Garbutt Oil Company, 
302 U. S. 528, McEachern v. Rose, 302 U. S. 
56, and Stone v. White, 301 U. S. 532. 

There were four more cases which dealt 
with some phase of taxpayer’s remedies: 
Phillips-Jones Corporation v. Parmley, 302 U. 
S. 233; Lowe Brothers Company v. United 
States, 304 U. S. 302; Pacific National Com- 
pany v. Welch, 304 U. S. 191; and United 
States v. Kaplan, 304 U. S. 195. 

In Helvering v. Bullard, 303 U. S. 297 it 
was held that it was constitutional to in- 
clude transfers with a reservation as of life 
estate, in the gross income tax of the gran- 
tor for purposes of the federal estate tax. 
Hassett v. Welch, 303 U. S. 303, raised the 
problem of whether amendments explicitly 
taxing transfers with a reservation of a life 
estate could be applied to transfers made 
before the effective dates of these amend- 
ments. By deciding that the amendments 
properly construed were purely prospective, 
the Court held that such transfers were not 
taxable without becoming embroiled with 
the constitutionality of a retroactive tax. 
Lang v. Commissioner, 304 U. S. 264, sug- 
gested, without solving, an interesting ques- 
tion in connection with the federal estate 
tax on insurance. The last case on the fed- 
eral estate tax, Taft v. Commissioner, 304 U. 





























DIGESTS OF ARTICLES ON TAXATION 


30. Forms 949, 1040, 1041, 1120, 1120H and 
1120L. 

Second quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
June 30. Forms 1040B and 1120NB. 

Stockbrokers’ monthly return of stamp account 
due for February. Form 838. 

Third quarterly income-excess profits tax pay- 
ment due for fiscal year ended June 30. 
Forms 949, 1040, 1041, 1120, 1120H and 1120L. 


March 20—— 
Monthly information return of ownership cer- 
tificates and tax at source on bonds due for 
February. Form 1012. 


S. 351, reached a result which must be de- 
plored and which should be remedied by 
amending the tax. During her lifetime, the 
decedent entered into various engagements 
to transfer certain sums to charity, which 
agreements were legally binding upon her 
and her estate. The Court held that the 
amounts payable by her executors from her 
estate in discharge of these obligations were 
not deductible from the decedent’s gross es- 
tate, either as claims incurred bona fide and 
for an adequate and full consideration in 
money or money’s worth under Section 303 
(a) (1) of the 1926 Act, or on the theory 
that they amounted to transfers to charity 
under Section 303 (a) (3). The injustice 
of the law as it is written is the fact that 
it makes taxability turn on form rather than 
substance. 

The outstanding characteristic of the tax 
work of the Supreme Court at the last term 
as a whole was the emphasis on the strictly 
specialized and technical features of taxa- 
tion. Thirty-five of the cases decided dealt 
with federal taxes. Taxation no longer can 
be relegated to the sub-category of consti- 
tutional law. It is a specialty in its own 
right. Most of the cases before the Su- 
preme Court involving construction of fed- 
eral tax statutes got there because of 
conflict between the different circuit courts 
of appeals. Ina field where the foundation of 
the whole tax system is self-assessment and 
administrative action, there is imperative 
need for a method of deciding finally and ex- 
peditiously the perplexing problems of con- 
struction. Much of the alleged complexity 
is ‘merely the reflection of the diffuse legal 
system by which these complexities must be 
resolved. The vast number of cases be- 
fore the Supreme Court in recent years 
unhappily reflects not only the constantly 
increasing importance of the law of taxa- 
tion, but the defective procedural techniques, 
which have been developed for disposing 
of these problems. 


FEDERAL TAXATION OF TREAS- 
URY STOCK TRANSACTIONS 


6 University of Chicago Law Review, De- 
cember, 1938, p. 92-97 


Under the Revenue Act of 1938, “ ‘gross 
income’ includes gains, profits and income 
derived from sales, or dealing in property, 


the ownership or use of or interest in such 
property; also from the transaction 
whatsoever.” 


stock, and the question has frequently arisen 
as to whether the difference between the pur- 






























whether real or personal, growing out of 


of any business carried on for gains or 
profits and income derived from any source 
It is well-settled that Amer- 
ican corporations can deal in their own 
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March 31—— 

Admissions, dues and safe deposit box rentals 
tax due for February. Form 729. 

Excise tax on electrical energy, telegraph and 
telephone facilities and transportation of oil 
by pipe line due for February. Form 727. 

Manufacturer’s excise tax on lubricating oils, 
fancy wooden matches and gasoline due for 
February. Form 726. 

Manufacturer’s excise taxes on sales due for 
February. Form 728. 

Processing tax on oils due for February. 
Form 932. 


Sugar (manufactured) tax due for February. 
Form 1 (Sugar). 


chase and _ sales price of the corporation’s 
stock is a “gain, profit, or income” within 
the meaning of the Revenue Acts. 


The first Treasury Regulation in 1918 
stated that “if a corporation purchases any 
of its stock and holds it as treasury stock, 
the sale of such stock will be considered a 
capital transaction and the proceeds of such 
sale will be treated as capital and will not 
constitute income of the corporation, A 
corporation realizes no gain or loss from 
the purchase or sale of its own stock.” 
In line with this regulation, the Board of 
Tax Appeals in 1925 ruled that there was 
no deductible loss where a corporation pur- 
chased its own stock at $223 per share and 
sold it at $110. 


The nontaxability of the difference be- 
tween the purchase and resale price of a 
corporation’s own stock continued to be 
followed consistently until the decision in 
the Woods Machine Co. case ( (1932) 57 Fed. 
(2d) 635). Although the case did not in- 
volve the purchase and resale of treasury 
stock, this situation was covered by the 
broad language of the court which stated 
that “Whether the acquisition or sale by a 
corporation of shares of its own capital 
stock gives rise to taxable gain or deducti- 
ble loss depends upon the real nature of the 
transaction involved,” and that “where. . . 
a corporation, in so doing has made a gain 
or suffered a loss, we perceive no sufficient 
reason why the gain or loss should not be 
taken into account in computing taxable 
income.” 


In 1934 the Treasury Department amend- 
ed its regulation pertaining to dealings by 
a corporation in its own stock by making 
its regulation conform to the language quot- 
ed from the Woods case, supra. 


In the First Chrold Corp. case (97 Fed. (2d) 
22), the Board ruling was upheld on the 
practical ground that the corporation with- 
out affecting its “capital structure” had in- 
creased its cash account in the same manner 
as if it had made a profit in the stock of 
another corporation. 


In the case of E. R. Squibb and Sons v. 
Helvering (98 Fed. (2d) 69), the court held 
that taxable “income or gain” from the sale 
of treasury stock was not the difference 
between the purchase and sale price, but 
the difference, if any, between sales price 
and market price. This result was arrived 
at through the use of a general concept of 
“true” or “real” value, the court uncon- 
sciously assuming that book value and mar- 
ket value were the same or else changed 
proportionately. On this assumption, the 
difference between the purchase price and 
the market price for which it was sold is 
not a taxable gain, and makes possible also 
the novel distinction between a sale at the 
market price and a sale at a higher than 
market price. 







































































































































































































































































































































ALABAMA 


Introductions 


Income Tax.—H. B. No. 27 includes 
interest on other income in gross income 
of persons or corporations for determining 
liability for the state income tax. To 
Ways and Means Committee. 

S. B. No. 21 subjects to the income tax 
salaries, fees, commissions, or other income 
of federal officers or agents or agencies 
and instrumentalities of the U. S., contracts 
received from the U. S., its agencies or 
instrumentalities. To Finance and Taxa- 
tion Committee. 

S. B. No. 29 subjects to the income tax 
interest or other income received from 
obligations of the U. S. or its possessions. 
To Finance and Taxation Committee. 


Motor Vehicles.—S. B. No. 
the motor vehicle license law. 
and Taxation Committee. 


57 amends 
To Finance 


Property Tax.—H. B. No. 101 exempts 
homesteads from county and municipal ad 
valorem taxation. To Judiciary Committee. 

ARIZONA 
Introductions 


Inheritance Tax.— 


S. B. No. 9 sets up Jurisdiction 
new inheritance tax Alabama 
schedules to conform Arizona 

to federal rates and Arkansas 
raises the exemp- California 
tion from $25,000 to Colorado 
$100,000, permitting Connecticut 


Delaware 


sce —™ / 
estates to deduct 80% Florida 


of the federal tax. 


Motor Vehicles.— 





S. B. No. 11 sets up — 

a “lieu” tax in form ndiana 

of a license fee on Iowa 

motor vehicles—rate — ; 

in incorporated towns aine 

in incorporate wns eastena 

is 3¢ and in rural 

areas 4¢ on each Massachusetts 

dollar of full cash a 
° Minnesota 

value. Missouri 
S. B. Nos. 14 and sieelienins 

25 reduce license fees Nebrasiee 

on automobiles and 

trucks. 


..Jan, 9 
.van. 9 


.. Jan. 


— * 
. Jan, 
.. Jan, 


.. Jan. 
.. dan, 
.. Jan, 
.. Jan, 
. Jan, 


.. Jan. 


.. Jan, 








NDER the above heading, report will 

be made of the introduction of, and 
action taken on state tax legislation of 
importance to business interests. This 
section will be confined to pending bills 
in state legislatures, and the final report 
will be that of enactment, when the bill is 
listed under the caption “approvals.” This 
feature is made possible through the facili- 
ties of the Commerce Clearing House 
Legislative Reporting Department, which 
furnishes a twenty-four hour reporting 
service on all subjects for all states. A 
copy of the text of any bill reported may 
be obtained for a service charge of one 
dollar. 





Pipe Lines.—H. B. No. 81 provides for 
the taxation of pipe lines. 


Property Taxes.—H. B. Nos. 5 and 40 
extend the statute for optional payment 


Calendar of 1939 Regular Sessions 


Date of 
Date of Adjourn- 
Meeting 


Jurisdiction 
Jan. 10 


Nevada ; 
New Hampshire .. 
New Jersey ... 
New Mexico ...... 


New York ....... 
North Carolina ... 
North Dakota 


Jan. 2 
Jan. 
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Apr. 
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Pennsylvania 


Rhode Island 


South Carolina ... 
South Dakota 
Tennessee 
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Jan. Vermont 


Washington . 
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Jan, Wisconsin ...... 
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Meeting 
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of delinquent taxes in twenty yearly in- 


stallments. 

H. B. No. 48 and 
the ad 
purposes. 


valorem property 


S. B. No. 88 repeal 
tax for state 


BH. C. R. No. 2 and S. C. R. No. 1 pro 
vide for the submission at the next general 
election of a constitutional amendment to 


exempt from 


taxation 


homes with = an 


assessed valuation up to $2,500. 
H. C. R. No. 5 exempts homes up t 


$2,000 value. 


Sales Tax.—H. B. No. 7 exempts house- 


hold foods, wool and 


cotton garments and 


medicines from the sales tax. 
H. B. No. 70 raises the sales tax from 
1% to 2% on mining, oils, gas, timber, 


stone, etc. 


Tax Structure Revision—H. B. No. 22 
provides for a survey of the entire tax 


structure of the state. 


ARKANSAS 
Introductions 


Chain Store Tax.—H. 


chain stores as 


Date of 
Adjourn- 


16 


Jan. 4 
.. Jan, 
_Jan, 


10 
10 


Now > > 


— 
oOnNnwo wWwow 


-—_ _ 
—-Or 


—_ 
o~ 





B. No. 35. taxes 
follows: 1 to 5. stores, 
$50 each; 5 to 10, 


$100 
$125 
$150 


each; 10 to 15, 
each; 15 to 
each; 20 to 23, 
$175 each; 25 to 50, 
$200 each; 50 to 100. 
$225 each; and all over 
100, $250 each. To 
Revenue Committee. 


H. B. No. 78 and S. 
B. No. 55 tax chain 
stores at rates ranging 
from $1 per year each 
on three stores up to 
$180 each. To Reve- 
nue Committee. 


Gasoline Tax.—S 
B. No. 23 increases 
the motor fuel tax 
1%¢ per gallon, To 
Roads and Highways 
Committee. 


Income Tax.—H. 
B. No. 22 amends the 
law to provide for 4 
tax on incomes 0! 
domestic corporations 
To Revenue and Tax- 
ation Committee. 
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February, 1939 


Property Taxes.—H. J. R. No. 2 and 
5s J. R. No. 1 propose a constitutional 
amendment to exempt $200 worth of house- 
hold goods from state millage tax. To 
Constitutional Amendments Committee. 

H. J. R. No. 3 provides for a constitu- 
tional amendment permitting cities to levy 
4 10-mill tax. To Constitutional Amend- 
ments Committee. 

H. J. R. No. 5 proposes a constitutional 
amendment to exempt household goods 
irom the state millage tax. To Constitu- 
tional Amendments Committee. 


Sales Tax.—H. B. No. 147 re-enacts the 
present 2% sales tax. To Revenue Com- 
mittee. 

S. B. No. 95 levies a 2% retail sales tax. 
To Revenue and Taxation Committee. 


Telephone Companies.—H. B. No. 178 
requires telephone companies to pay an 
annual tax on pay stations. To Corpora- 
tions Committee. 



















CALIFORNIA 
Introductions 


Alcoholic Beverages.—S. B. No. 232 in- 
creases the fees on alcoholic liquors. To 
Governmental Efficiency Committee. 

S. B. No. 767 relates to licenses for the 
sale of alcoholic beverages. To Public 
Morals Committee. 

A. B. No. 17 prohibits retailers from 
adding sales tax to the liquor excise tax 
included in liquor purchases. To Revenue 
Committee. 

A. B. No. 63 gives the State Board of 
Equalization power to issue licenses to 
buyers of on-sale liquor. To Public Mor- 
als Committee. 

A. B. No. 88 provides for an increase 
of the excise tax on beer and wine. To 
Revenue Committee. 

A. B. No, 221 provides for a $2 license 
fee for retail purchases of liquor. To 
Public Morals Committee. 


Art Creations.—S. B. No. 82 prohibits 
the imposition of a heavy tax on art crea- 
tions which remain in possession of the 
original artist. To Judiciary Committee. 


Aviation.—A. B. No. 1173 creates a cen- 
tralized aviation division to collect taxes, 
issue licenses, build landing fields, etc. To 
Aviation Committee. 


Bank and Corporation Franchise Tax.— 
A. B. No. 99 provides for an increase in 
bank and corporation franchise tax. To 
Revenue Committee. 

_S. B. Nos. 60, 61 exempt investment trusts 
trom corporation, franchise and income taxes. 
To Corporations Committee. 


_ Bonds.—S. B. No. 47 relates to the tax- 
ng of premiums on certain bonds as cost. 
To Judiciary Committee. 


Gasoline Tax.—A. B. No. 96 taxes avia- 
tion gasoline at the rate of 3 cents per 
gallon. To Aviation Committee. 


Personal Income Tax.—A. B. No. 170 in- 
creases the personal income tax to 2% on 
the first $1,000 and a higher scale in higher 
brackets. To Revenue Committee. 


_Property Tax—Installment Plan.—A. B. 
Nos, 26, 27 renew ten year installment plan 
tor taxes. To Revenue Comnnittee. 

A. B. No. 48 relates to fraudulent con- 


veyances in conjunction with the extension 
of the ten year installment plan on taxes. 


© Judiciary Committee. 


PENDING STATE TAX LEGISLATION 






























A. B. Nos. 205, 206, 207, 208 provide 
technical amendments to the tax redemp- 
tion and delinquent installment laws. To 
Revenue Committee. 

A. B. Nos. 226, 227 extend to 1941 the 
10 year tax installment plan. To Revenue 
Committee. 


Sales Tax.—A. B. Nos. 10, 11 exempt 
medicines from sales tax. To Ways and 
Means Committee. 

A. B. No. 16 provides that sales tax be 
paid only on the sale price of demonstrator 
automobiles and not on their original val- 
ues. To Revenue Committee. 

A. B. No. 33 exempts medicines and res- 
taurant meals from the sales tax. To Rev- 
enue Committee. 

A. B. No. 46 provides for tokens of one 
to five mills for sales tax payments. To 
Revenue Committee. 

S. B. No. 163, A. B. No. 234 exempt restau- 
rant meals from sales tax. To Revenue 
Committee. 


Severance Tax.—A. B. No. 212 levies a 
severance tax on natural resources at the 
rate of 10% on petroleum, 5¢ per barrel 
on natural gas, 15¢ per barrel on lime, lime 
stone, silica and cement products, $2.50 per 
ton on borates and 1% on all other re- 
sources, based on their market value at the 
quarry, pit or mine. To Revenue Committee. 

Stamp Tax.—A. B. No. 794 provides for 
a l¢ stamp tax on conditional sales con- 
tracts. To Revenue Committee. 


Stock Transfer Tax.—A. B. No. 84 pro- 
vides for a tax on all sales, transfers, etc., 
of stock of domestic and foreign corpora- 
tions. To Revenue Committee. 


Tax Collection.—S. B. Nos. 164, 165, 166 
and S. C. A. 7 consolidate tax collection bod- 
ies into a single unit and require a post- 
audit of expenditures as well as a pre-audit. 
To Governmental Efficiency Committee. 


Transactions Tax.—A. B. No. 2 sets up 
unstated transactions taxed to finance pen- 
sion payments of $60 each to married couples 
past 60 and $75 to surviving spouse. To 
Social Security Committee. 

A. B. No. 145 relates to a 1% transactions 
tax on the sale of stocks or bonds except 
government bonds. To Revenue Committee. 


Use Tax.—A. B. No. 34 exempts medicines 
from the use tax. To Revenue Committee. 
- A, B. No. 235 exempts orthopedic sup- 
plies from the use tax. To Revenue Com- 
mittee. 

A. B. Nos. 876, 877 exempt bottled water 
and ice from the use tax. To Revenue 
Committee. 

A. B. No. 932 exempts live stock from 
the use tax. To Revenue Committee... 

S. B. No. 155 clarifies the use tax law: to 
insure the exemption of breeding stock 
from the use tax. To Live Stock Com- 
mittee. 


Approval 


Use Tax.—A. B. No. 5 exempts Golden 
Gate International Exposition exhibit ma- 
terials from use tax. 


COLORADO 
Introductions 
Chain Stores—H. B. Nos. 799 and 802 


amend the chain store act of 1935. To 
Finance, Ways and Means Committee. 

S. B. Nos. 535 and 536 amend Sec. 7, 
Ch. 216, Sess. Laws, 1935 relating to licens- 
ing, etc., of stores. To State Affairs and 
Public Lands Committee. 


the tax on motor fuels. 
Bridges Committee. 
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Food and Drink Tax.—H. B. No. 937 and 


S. B. No. 502 exempt food and drink, their 
ingredients and process, exchange or sale, 
from any form of increased taxation. To 
State Affairs and Reapportionment Com- 
mittee. 


Gas Tax.—H. B. No. 39 and S. B. No. 22 


provide for an excise tax on natural or 
manufactured gas transported into the state 
for sale. 
Committee. 


To Finance, Ways and Means 


H. B. No. 1004 levies a tax on imported 


gas. To Labor Committee. 


Gasoline Tax.—H. B. No. 237 relates to 
To Roads and 


Gift Tax.—H. B. No. 169 relates to a tax 


on the transfer of property by gift and 
amends Ch. 61, L. 1937. To Judiciary Com- 
mittee. 


H. 


B. No. 656 imposes a tax on the 


transfer of property by gift and provides 
for the collection thereof, and amends Ch. 
161, Sess. Laws, 1937. To Judiciary Com- 
mittee. 


Gross Receipts Tax.—H. B. No. 608 pro- 


vides for a gross receipts tax on utilities. 
To State Affairs Committee. 


Income Tax.—H. B. No. 45 amends sub- 


section A of Section 2, Ch. 175, L. 1937, 
relating to the personal income tax. 
Finance, Ways and Means Committee. 


To 
H. B. Nos. 157, 158, 358, 691, 840, 912, 919, 


1035, 1038, 1039, 1041, 1099 and S. B. No. 
640 amend Ch. 175, L. 1937, relating to the 
tax on net income. To Finance, Ways and 
Means Committee. 


H. B. No. 748 removes the tax on income 


from intangibles in the income tax act. To 
Finance, Ways and Means Committee. 


H. B. No. 749 imposes a tax on the re- 


ceipts from gross income. To State Affairs 
Committee. 


H. B. No. 889 relates to the determina- 


tion of income tax liability. To Judiciary 
Committee. 


S. B. No. 218 amends Sec. 2 (a), Ch. 175, 


L. 1937 and levies upon residents and non- 
residents the following tax rates on income 
(in excess of credits and exemptions) from 
sources within the state: Under $2,000, 1%; 
$2,000 to $4,000, 2%; $4,000 to $6,000, 3%; 
$6,000 to $8,000, 4%; $8,000 to $10,000, 5%; 
all over $10,000, 6%; plus a surtax of 2%, 
with no exemptions, upon certain dividends, 
royalties and interest. 
mittee. 


To Finance Com- 


Inheritance and Succession Tax.—H. B. 


Nos. 164, 174, 417 and 657 amend the inher- 
itance and succession tax. 
Committee. 


To Judiciary 


Insurance Tax.—H. B. Nos. 1049 and 1061 


relate to taxing insurance companies and 
amend Sec. 14, Ch. 87, L. 1935. 
ance Committee. 


To Insur- 


H. B. No. 173 provides for an interim 
committee to study the state’s insurance 
laws and to draft a proposed revision. To 
Appropriations Committee. 

S. B. Nos. 627 and 628 relate to the 
taxation of insurance companies. To Finance 
Committee. 

Intangibles Tax.—H. B. No. 1097 relates 
to intangibles and additional revenue from 
taxing thereof. To State Affairs Committee. 

Motor Carriers—H. B. Nos. 569 and 


571 amend the ton-mile tax on motor ve- 
hicles. To Roads and Bridges Committee. 
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S. B. Nos. 102, 104 and 106 relate to the 
ton-mile tax on commercial motor vehicles. 
To Motor Vehicles and Motor Transporta- 
tion Committee. 


Pipe Lines.—H. B. No. 47 levies a tax 
on transportation of oil by pipe lines. To 
State Affairs and Reapportionment Com- 
mittee. 


Property Taxes.—H. B. No. 526 concerns 
the collection of personal property taxes. 
To Judiciary Committee. 


Public Utilities—H. B. No. 18 requires 
public utilities to pay the expenses for 
investigation and valuation of property and 
service by the Public Utilities Commission. 
To Corporation Committee. 


Sales Tax.—H. B. No. 147 amends Sec. 
16, Ch. 230, L. 1937, relating to the sales 
tax. To Finance, Ways and Means Com- 
mittee. 

H. B. No. 302 amends Sec. 2, Subd. (m), 
(n) and (0) and Secs. 14, 15, 34 and 35 of 
Ch. 230, Sess. Laws, 1937. To Finance, 
Ways and Means Committee. 

H. B. No. 335 relates to a tax upon sales 
at retail. To Finance, Ways and Means 
Committee. 

H. B. Nos. 390, 405, 625, 626, 627, 635, 
914 and 1019 amend the Emergency Sales 
Tax Act of 1935. To Finance, Ways and 
Means Committee. 

S. B. 594 relates to exemptions on sales 
taxes. To Judiciary Committee. 


Service Tax.—H. B. Nos. 300, 352 and 
853 amend the public service tax act of 
1937. To Finance, Ways and Means Com- 
mittee. 


Taxation Research—H. B. No. 135 cre- 
ates a taxation research committee and 
provides funds to finance the investigation. 
To Appropriations Committee. 


Tobacco Tax.—H. B. No. 76 levies a tax 
on the sale of cigars, cigarettes and smok- 
ing tobacco. To Finance, Ways and Means 
Committee. 


Use Tax.—H. B. No. 935 relates to the 
use tax and amends Art. 6, Ch. 230, Sess. 
Laws, 1937. To Finance, Ways and Means 
Committee. 





































































































































































































































































































CONNECTICUT 


Introductions 


Chain Stores.—S. B. No. 482 provides for 


the licensing of chain stores. To Judiciary 
Committee. 


Cigarette Tax.—S. B. No. 403 increases 
the cigarette tax. To Judiciary Committee. 


Gasoline Tax.—H. B. No. 787 reduces the 
gasoline tax from three to two cents. To 
Motor Vehicles Committee. 


Income Tax.—S. B. No. 399 provides for 
a 2% tax on the gross incomes of all pro- 
fessional men. To Judiciary Committee. 
S. B. No. 408 levies a state income tax 
at the same rate levied by the Federal Gov- 
ernment. To Judiciary Committee. 


Property Tax.—H. B. No. 339 repeals 
the 1% tax on abandoned traction company 
lines. To Railroads Committee. 

H. B. No. 791 levies a tax on real estate 
not in excess of 2% in any one year. To 
Finance Committee. 

S. B. No. 216 provides for taxation of 









































































































































Committee. 

















TAX ES—The Tax Magazine 






DELAWARE 


Introduction 
Gasoline Tax.—H. B. No. 14 decreases 


the gasoline tax. 


GEORGIA 


Introductions 
Chain Stores—H. B. No. 25 to exempt 


single store units from chain store tax. 


Income Tax Returns—Secrecy.—H. B. 
No. 126 provides for access to income tax 
returns by officials of counties or munici- 


palities. 


Intangible Trust Property.—H. B. No. 124 
fixes the taxable status of intangible trust 


property. 


IDAHO 


Introductions 


Gas Tax.—H. B. No. 24 exempts from 
the gas tax sales by dealers to other dealers 


for resale. 
Insurance Tax.—H. B. No. 43 gives in- 


surance companies an offset on general 
taxes in amount of gross premium taxes 
they pay. 


ILLINOIS 


Introductions 


Liquor Tax.—H. B. No. 19 exempts from 
importing distributor liquor tax alcoholic 
liquor shipped outside this state to any 
other state or nation which imposes a tax 


on importing distributors. To Speaker’s 
Table. 


Motor-Vehicle Registration—H. B. No. 
1 revises motor vehicle fees of all classes 
downward after January 1, 1940. To Speak- 
er’s Table. 

H. B. No. 5 reduces passenger car license 
fees to $5.00 a year and motor bicycle fees 
to $3.00; changes initial registration date 
from January 1 to April 1, effective April 
1, 1940. To Speaker’s Table. 


Motor Vehicles.—H. B. No. 20 licenses 
and regulates manufacturers, distributors, 
wholesalers, and their representatives, deal- 
ers in and salesmen of motor vehicles and 


of sales finance companies. To Speaker’s 
Table. 


Real Estate Park Tax.—H. B. No. 6 per- 
mits a tax of ten cents on the $100.00 valu- 
ation in cities of 50,000 to 200,000 for parks 
and playgrounds. To Speaker’s Table. 


Retailers Occupation (Sales) Tax.—S. B. 
Nos. 1, 2, and 3 extend the present sales 
tax rate of 3% to June 30, 1939. 

H. B. No. 7 exempts sellers of food from 
sales tax. To Speaker’s Table. 


INDIANA 


Introductions 


Bank Intangibles Tax.—H. B. No. 84 per- 
mits state banks to deduct paid gross in- 
come tax from intangibles tax on deposits. 
Permits all banks to deduct proportionate 
amount of cash reserves from intangibles 
tax on deposits. To Banks Committee. 


Gross Income Tax.—H. B. No. 9, pro- 


non-operated railroad property. To Finance| vides for the repeal of the gross income tax 


law. To Ways and Means Committee. 
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H. B. No. 30, provides for a reduction of 
the gross income tax to % of one percent, 
To Ways and Means Committee. 


H. B. No. 34, amends the gross income 
tax law-to provide that retailers pay only 
Y% of one percent. To Ways and Means 
Committee. 

H. B. No. 47, provides for the reduction 
of the gross income tax on retailers to ¥ 
of one percent and removes exemption. To 
Ways and Means Committee. 


H. B. No. 55, grants to heirs and bene. 
ficiaries under wills $1000 exemption from 
gross income tax on inheritances. To Ways 
and Means Committee. 

H. B. No. 83, reduces the gross income tax 
on retail food from one percent to %4 of one 
percent. To Ways and Means Committee, 

H. B. No. 110, increases the gross income 
tax exemption for retailers from $3,000 to 
$10,000. To Ways and Means Committee, 

H. B. No. 130, provides for a moratorium 
on payment of delinquent gross income 
taxes. To Ways and Means Committee. 

S. B. No. 26, exempts Indiana residents 
employed outside state from gross income 
tax to extent of tax paid outside state. To 
Finance Committee. 

S. B. No. 30, places ten-year statute of 
limitations on gross income tax delinquen- 
cies. To Finance Committee. 


IOWA 


Introductions 


Chain Store Tax.—S. F. No. 17 and H. F. 
No. 67 provide for the repeal of the pres- 
ent chain store tax law and for the follow- 
ing graduated taxes according to the 
number of stores: not more than 10, $10 
each; 10 to 35, $15 each; 35 to 50, $20 each; 
50 to 75, $25 each; 75 to 100, $30 each; 10 
to 125, $50 each; graduated up to 500 
stores; and a tax of $550 for each store 
over 500. 


Cigarette Tax.—H. F. No. 27 provides for 
stamps to be affixed by distributor. Tax 
one mill per cigarette on those weighing up 
to three pounds per thousand; two mills 
per cigarette on those weighing more than 
three pounds per thousand. One half cent 
tax on packages of 50 cigarette papers, one 
cent on packages of 100 papers, one-half 
cent tax per 50 papers on packages of over 
— and one cent tax on each 50 cigarette 
tubes, 


Property Taxes.—S. F. No. 38 proposes 
to legalize 1934 to 1938 tax rates as com- 
puted by county auditors. 

S. F. No. 51 proposes to raise to one mill 
the park levy. 

H. F. No. 75 provides for the repeal of 
the two mill levy for sewer funds. 

H. F. No. 82 provides for an increase of 
the budgetary levy for 1939 and 1940, To 
Ways and Means Committee 


Sales Tax.—H. F. No. 86 provides for the 
exemption of the value of trade-in property 
from the sales tax. 


KANSAS 


Introductions 


Chain Store Tax.—H. B. No. 5 and S. B. 
No. 51 license chain stores at rates gradu- 
ated from $10 for each store in the state 
or elsewhere in the chain from 2 to 10 
stores to $500 each where there are more 
To Taxation Committee. 


than 500 stores. 
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Cigarette Tax.—S. B. No. 50 amends the 
cigarette tax to require manufacturers to 
afax stamps and provides annual license 
fee of $50 for wholesalers. To Taxation 
Committee. 

Sales Tax.—H. B. No. 3 and S. B. No. 12 
exempt food for consumption from the 
sales tax. To Taxation Committee. 























MAINE 


Introductions 


Chain Store Tax.—S. B. Nos. 42 and 43 
relate to the chain store tax. To Taxation 
Committee. 


Excise Tax.—H. B. No. 140 provides for 
an excise tax of one-half per cent on the 
ownership of land. To Taxation Committee. 


Liquor Tax.—S. B. No. 31 imposes a tax 
on wine and spirits sold by or through the 
State Liquor Commission, 


Public Utilities—S. B. No. 40 places a 
tax on electric utilities of 4% of their gross 
income. To Taxation Committee. 


MARYLAND 


Introductions 


Income Tax.—H. B. No. 9 authorizes the 
General Assembly to impose taxes on in- 
comes, and providing for the submission of 
the amendment to the qualified voters of 
the state for adoption or rejection. To 
Amendments to the Constitution Committee. 


Property Taxes.—S. B. No. 15 changes 
the time for the redemption of property 
sold by the Treasurer, and makes the Act 
an emergency. 


MASSACHUSETTS 


Introductions 


Alcoholic Beverages—H. B. No. 305 
relates to applications for licenses for retail 
sale of alcoholic beverages. 

H. B. No. 372 levies a tax upon certain 
corporations engaged in the sale of alco- 
holic beverages. To Taxation Committee. 

H. B. No. 642 provides for licensing of 
package stores on basis of population. To 
Legal Affairs Committee. 

H. B. No. 739 reduces the maximum fee 
to be charged to package store licenses. To 
Legal Affairs Committee. 

H. B. No. 741 abolishes the fee in case of 
transfer of liquor licenses. To Legal Af- 
fairs Committee. 

_H. B. No. 830 requires notice of applica- 
tion for liquor licenses and the transfer of 
same from one location to another. To 
Legal Affairs Committee. 

H. B. No. 837 requires brewers whose 
Products are imported into the common- 
wealth to pay the equivalent of the fee for 
the manufacturer’s license required of 
local brewers. To Legal Affairs Com- 
mittee. 

H. B. No. 941 eliminates the requirement 
of bonds for retail dealers in alcoholic 
beverages. To Legal Affairs Committee. 


Bank Taxes.—H. B. No. 17 relates to the 
due date of certain bank taxes. To Tax- 
ation Committee. 

H. B. No. 18 relates to the taxation of 
deposits in savings banks and savings de- 
partments of trust companies and repealing 


certain provisions for the distribution of 


certain taxes. To Taxation Committee. 


posits in savings banks. To Taxation Com- 
mittee, 


contains recommendations of the Commis- 
sioner of Corporations and Taxation. 


determinin 
Taxation 


to excise taxes to be paid by certain cor- 
porations. To Taxation Committee. 


to taxation of certain classes of domestic 
and foreign corporations. 
Committee. 


tain classes of foreign corporations and to 
the time for applying for abatement in cer- 
tain cases. 


domestic and foreign business corporations 
and domestic and foreign manufacturing 
corporations. 


paying an excise tax on ships and vessels 
shall be relieved from payment of certain 
other excise taxes. 
mittee. 


the income tax exemptions as to certain 
dividends, repealing the dividend credit of 
corporations and modifyin 
utive 

mittee. 


ation of business 
Committee. 


income earned in the commonwealth by 
nonresidents. 


deductions on income from professions, 
employment, trade or business. 
ation Committee. 


nerships, associations and trusts the bene- 
ficial interest in which is represented by 
transferable shares and the dividends thereof. 
To Taxation Committee. 


certain dividends. 
mittee. 


PENDING STATE TAX LEGISLATION 


H. B. No. 485 increases the tax on de- 






















Corporation Excise Tax.—H. B. No. 14 


H. B. No. 356 changes the methods of 
certain corporation taxes. To 

ommittee. 

H. B. No. 374 clarifies the law relative 

H. B. No. 419 changes the laws relating 

To Taxation 

H. B. No. 420 relates to taxation of cer- 


To Taxation Committee. 
H. B. No. 1004 relates to the taxation of 


To Taxation Committee. 
S. B. No. 281 provides that corporations 


To Taxation Com- 


Income Tax.—H. B. No. 19 discontinues 


certain distrib- 
To axation Com- 
H. B. No. 20 relates to the rate of tax- 
income. To Taxation 


provisions. 


H. B. No. 21 relates to the taxation of 


To Taxation Committee. 
No. 373 discontinues certain tax 


To Tax- 


H. B. No. 421 relates to taxation of part- 


H. B. No. 422 relates to the taxation of 
To Taxation Com- 


H. B. No. 423 relates to the taxing of 


income received hereafter from _ bonds, 
notes and certificates of the commonwealth 
and its political subdivisions. To Taxation 
Committee. 


H. B. No. 424 relates to the taxation of 


earned income. To Taxation Committee. 


H. B. No. 426 relates to the taxation of 
the proceeds of insurance policies. To 
Taxation Committee. 

H. B. No. 606 and H. B. No. 607 propose 
an amendment to the constitution authoriz- 
ing graduated taxation of income. To 
Constitutional Law. 

H. B. No. 686 increases the rate of tax- 
ation on incomes. To Taxation Com- 
mittee. 

H. B. No. 1145 exempts from taxation 
interest on deposits in credit unions. To 
Taxation Committee. 


Inheritance Tax.—H. B. No. 22 provides 


for including tenancies by the entirety in 
the inheritance tax. 
mittee. 


H. B. No. 23 relates to rates in taxation 
To Taxation 


of legacies and successions. 
Committee. 


ation of present inheritance taxes. 
Taxation Committee. 


cies and successions. 
mittee. 


by holders of mortgages. 
Committee. 


from taxation. 





To Taxation Com- 
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H. B. No. 29 provides for the imposing of 


a gift tax. To Taxation Committee. 


H. B. No. 376 provides for the regradu- 


To 


H. B. No. 425 relates to the taxation of 


deeds, grants or gifts in contemplation of 
death. To Taxation Committee. 


H. B. No. 427 relates to taxation of lega- 
To Taxation Com- 


H. B. No. 428 amends the law relative to 


valuation and appraisal of property in con- 
nection with the taxation of legacies and 
successions. 


To Taxation Committee. 
H. B. No. 685 increases the rate of tax- 


ation on légacies and successions. To Tax- 
ation Committee. 


H. B. No. 1003 provides for liability of 


certain persons and corporations with 
respect to taxation of legacies and succes- 
sions. 


To Taxation Committee. 
Motor Vehicle Excise Tax—H. B. No. 


413 provides a more equitable method of 
assessing the excise tax on motor vehicles. 
To Taxation Committee. 


H. B. No. 569 provides for abatement of 


more than one motor vehicle excise tax 
assessed and levied to the same owner on 
the same motor vehicle in any calendar 
year. 


To Taxation Committee. 
H. B. No. 1148 relates to imposition of 


excise taxes on certain registered motor 
vehicles and trailers. 
mittee. 


To Taxation Com- 


Property Taxes.—H. B. No. 25 relates to 


the assessment of taxes on land to the 
person who is in possession thereof. 
Taxation Committee. 


To 


H. B. No. 26 relates to payment of inter- 


est on local taxes and makes certain cor- 
rective changes with respect to collection 
of such taxes. 


To Taxation Committee. 


H. B. No. 27 relates to payment of taxes 
To Taxation 


H. B. No. 173 provides an additional 


remedy for a person aggrieved by over- 
assessment of real estate. 
Committee. 


To Taxation 


H. B. No. 297 exempts certain homes 
To Taxation Committee. 


H. B. No. 298 relates to exemption from 
taxation of limited repairs, remodeling or 


additions to existing private dwellings, or 


new residential construction of private 
ownership. To Taxation Committee. 


H. B. No. 355 exempts laundry machinery 
from taxation. To Taxation Committee. 


H. B. No. 368 makes certain corrective 
changes with respect to collection of local 
taxes. To Taxation Committee. 


Sales Tax.—H. B. No. 34 provides for the 
payment of an excise by vendors of tangi- 
ble personal property and a compensating 
tax. To Taxation Committee. 

H. B. No. 380 provides for a legislative 
amendment of the constitution relative to 
the authority of the general court to levy 
excise taxes and taxes on tangible personal 
property. To Constitutional Law Com- 
mittee. 

H. B. No. 486 provides for the establish- 
ment of a retail sales tax. To Taxation 
Committee. 


Stock Transfers.—H. B. No. 367 relates 


to taxation of transfers of stock. To Tax- 
ation Committee. 








QS 


MICHIGAN 


Introductions 

Chain Stores.—H. B. No. 55 repeals the 
chain store license law. 

Homestead Exemption.—H. B. No. 16 
provides for a homestead exemption of $5000. 

Oleomargarine Tax.—S. B. No. 38 im- 
poses a 5¢ per pound tax on oleomargarine 
and other butter substitutes. 

Property Taxes—Discounts.—H. B. No. 
3 provides for discounts on payment of 
general property taxes. 

Sales Tax.—H. B. No. 20 provides for 


revision of sales tax to place the tax on 
purchaser. 


MINNESOTA 
Introductions 
Gasoline Tax.—S. Bb. No. 23 lowers gas- 
oline tax from 4¢ to 3¢ per gallon. To 


Motor Vehicles and Motor Tax Laws Com- 
mittee. 

Intangibles Tax.—S. 
$2,000 from money and credits tax levy. 
To Taxes and Tax Laws Committee. 

Property Tax.—H. B. No. 41 and S. B. 
3 amend Stats. 1927, Sec. 2067 relating 
to the rate of tax levy in townships. 

H. B. No. 99 and S. B. No. 80 provide for 
tax levies for uncollected taxes due to over- 
valuation in iron ore bearing municipalities. 
To Towns and Counties Committee. 


B. No. 60 exempts 


No. 


MISSOURI 


Introductions 

Chain Store Tax.—H. B. No. 34 levies an 
annual license tax on chain stores. 

Income Tax.—H. B. Nos. 3 and 38 re- 
peal and revise the law relating to tax- 
ation of personal and corporate income. 

Installment Payment.—H. B. No. 45 pro- 
vides for installment payment of taxes. 
Sales Tax.—H. B. No. 1 extends present 


2% tax rate and makes lease and rental 


consideration taxable. 
Use Tax.—H. B. No. 2 imposes a use tax 
on storage, use or other consumption of 


tangible personal property not subjected to 
sales tax. 


MONTANA 


Introductions 


Bank Shares.—H. B. No. 46 fixes the 
taxable value of shares of national banks. 
To Revenue and Taxation Committee. 

Property Tax.—H. B. No. 32 provides 
for taxation of royalty interests and net 
proceeds of mines. To Revenue and Tax- 
ation Committee. 


H. B. No. 43 provides for percentage 
bases on taxable value of various classes 
of property. To Reverue and Taxation 


Comunittee. 


NEBRASKA 


Introductions 


Gasoline Tax.—No. 80 modifies the gaso- 
line tax law to shift payment from refinery 
to dealer. 

Insurance Taxes.—No. 59 taxes all in- 


surance companies for the benefit of volun- 
tary fire departments. 


| 
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Motor Vehicles.— No. 6 provides for a ten 
|dollar permit fee on motor vehicles. 


NEVADA 


No important tax legislation has been 
introduced. 


NEW HAMPSHIRE 


Introductions 


Insurance Companies.—H. B. No. 22 re- 
lates to fees charged foreign insurance com- 
panies. To Insurance Committee. 

H. B. No. 28 relates to licenses, etc., 
domestic insurance companies. 
ance Committee. 

H. B. No. 127 assesses a 2% gross pre- 
miums tax on foreign insurance companies. 
To Insurance Committee. 


Motor Vehicles.——H. B. No. 106 relates 
to registration fees of motor vehicles carry- 
ing special equipment. 

Property Taxes.—H. B. No. 
to exemptions from taxation. 


of 
To Insur- 


12 relates 


NEW JERSEY 


Introductions 


Gasoline Tax.—A. B. No. 21 and S. B. 
No. 4 reduce the gasoline tax from three to 


two cents per gallon. To Taxation Com- 
mittee. 


Motor Vehicle Registration—A. B. No. 
20 fixes a flat motor vehicle registration fee 
of $10.00. To Transportation Committee. 


Property Taxes.—S. B. No. 30 limits the 
interest rate on delinquent taxes and assess- 
ments at 4% for the first year and 6% 
thereafter. To Miscellaneous Business 
Committee. 


NEW MEXICO 


Introductions 
Privilege Tax—H. B. No. 38 fixes a 


privilege tax of %% on irrigation pumps 
and machinery. To Judiciary Committee. 


Property Taxes.—S. B. No. 12 extends 
the provisions of Sec. 413, Ch. 133, L. 1921, 
relative to municipal levies and declares 
lien on parity with state, county and school 
districts. To State Affairs Committee. 


NEW YORK 


Introductions 


Air Conditioning Licensing.—A. B. No. 
101 and S. B. No. 93 provide for the licensing 


of contractors engaged in air conditioning 
work, 


Alcoholic Beverages.—A. B. No. 34 im- 
poses a 1% tax on net invoice value of 
alcoholic beverages brought into premises 
of liquor licensee, and reducing license fees in 
N. Y., Bronx, Kings and Queens Counties. 
A. B. No. 71 and S. B. No. 15 change ex- 
piration date of liquor licenses from Sept. 
30 to Feb. 15. 


Franchise Tax Report.—A. B. No. 69 and 
S. B. No. 42 authorize the tax commission 
to furnish municipal officials copies of dis- 
tribution of assets contained in franchise 
tax reports. 


Motor Vehicle Registration.—Various 
amendments are pending to the law. A. B. 
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| Nos. 1 and 5 and S. B. No. 27 impose flat fees 
| of $3 and $5 on all gasoline vehicles 
and $10 on electric vehicles; A. B. No. 
2, S. B. Nos. 45 and 105 change regis. 
tration year to begin April 1; A. B. No, 24g 
and S. B. No. 191 change it to begin July 1; 
A. B. Nos. 3 and 64 reduce the present fee: 
A. B. No. 241 and S. B. No, 127 exempt 
certain agricultural vehicles; and S. B. No, 
21 permits expired registration to be used 
during February and March. 


Municipal Taxation for Housing Proj. 
ects.—A. B. No. 212 and S. B. No. 162 au. 
thorize municipalities to impose excise taxes 
on cigarettes, ticket sales, cosmetics, patent 
medicines, outdoor advertising, occupancy, 
etc., to pay for low rent housing projects, 


Personal Income Tax.—A number of 
bills are pending revising the Personal Tax 
Law. A. B. No. 317 permits deduction of 
reasonable reserve for bad debts from gross 
income; A. B. No. 318 defines “capital 
assets” so as to exclude land or property 
used in business; A. B. No. 319 extends time 
for refunds; A, B. No. 320 corrects error in 
employers’ trust exemption provision; A. 
B. No. 321 permits extension of time to pay 
tax; A. B. No. 322 repeals provision for 
computing gain or loss upon reorganiza- 
tion, conforming to federal practice; and 
A. B. No. 323 permits participant in — 
mon trust fund to deduct share of net loss. 


Pharmacies—Licensing.—A. B. No. 179 
provides for licensing by health commis- 
sioner, of restaurants and eating places 
operated with drug stores. 


Real Property Tax.—A. B. No. 122 strikes 
provision that tax sale shall become abso- 
lute upon failure to redeem within specified 
time. 


Used Motor Vehicles.—A. B. No. 128 re- 
quires registration with dept. of state of 
used vehicles brought in from other states 
for sale. A. B. No. 156 requires such regis- 
tration with motor vehicle commissioner 


NORTH CAROLINA 


Introductions 


Alcoholic Beverages.—H. B. No. &U pro- 
vides for a tax on the gross sales of alco- 
holic beverages. To Finance Committee. 


Excise Tax.—H. B. No. 90 imposes at 
excise tax on electric power sold or gener- 
ated within the state. To Finance Com- 
mittee. 


Franchise Tax.—H. B. No. 44 imposes a 
franchise tax of 3% on gross receipts ol 
radio broadcasting companies. To Finance 
Committee. 


Motor Vehicle Registration.—S. 8. No.5 
fixes the license fee for private passenger 
vehicles at $5.00. To Judiciary Committee 
No. 2 


“. 


Sales Tax.—S. B. No. 27 (same as H. B. 
No. 38) exempts from the sales tax foods 
used for home consumption, horses, mules, 
netting twine, fishnets, and farm implements 


retailing for less than $25. To Finance 
Committee. 
Taxation Generally.—H. B. No. 13 and 


S. B. No. 12 raise revenue and affect all 
forms of taxation: inheritance, corporation, 
license, automobile; amend the liquor laws, 
gift tax, and personal property taxes on 
tangibles and intangibles. To Finance 
Committee. 
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NORTH DAKOTA 
Introductions 






























Gasoline Tax.—H. B. No. 70 permits the 
wurchase of gasoline used solely for agri- 
cultural and industrial purposes without 
sayvment of gasoline tax. To Tax and Tax 
Laws Committee. 

Homestead Tax Exemptions.—S. B. No. 
% provides for the exemption of home- 
teads of 160 acres in outlying districts or 
of 2 acres in plotted districts, up to $1,000. 
To Judiciary Committee. 


OHIO 
Introductions 


Automobile Tax Tags.—H. B. No. 94 ex- 
empts weight of machinery mounted on 
motor vehicles when computing tax tags. 


Cigarette Tax.—H. B. No. 2 extends the 
cigarette tax to March 31, 1941 at the rate 
of one cent for each ten cigarettes. 


Excise Taxes.—H. B. No. 115 increases 
all state excise taxes to 6% of gross in- 
come and makes them uniform. 


Gasoline Tax.—H. B. No. 1 extends the 
liquid fuel tax to March 31, 1941, at the 
rate of one cent a gallon. 

H. B. No. 141 increases the gasoline tax 
to 5 cents a gallon and fixes a flat fee of 
$1 for motor vehicle licenses. 


Gross Receipts and Excise Taxes.—H. Bf. 
No. 36 authorizes municipalities to levy 
local gross receipts and excise taxes for 
poor relief purposes, and to levy local 
taxes on intangibles for one year only. 

Income Tax.—H. B. No. 85 enacts a state 
income tax similar to the Federal income 
tax. 


Intangibles Tax.—H. B. No. 28 provides 
for the elimination of secrecy cloaking in- 
tangibles tax returns by repealing the 
penalty for divulging information by tax 
officers. 

H. B. No. 29 eliminates intangibles tax 
return when the taxable charge is less than 
two dollars. 


Property Tax.—H. B. No. 81 provides 
for a property tax for the maintenance of 
a police fund to speed up payments to 
eligibles. 

H. B, No. 92 permits real estate taxpay- 
ers to appeal directly from the boards of 
revision to the common pleas courts. 

S. B. No. 3 provides for the installment 
payment of delinquent real estate taxes and 
assessments. 


Retail Sales Tax.—H. B. No. 11 exempts 
medicine, food, clothing and fuel for home 
consumption from the retail sales tax. 

H. B. No. 84 provides for the repeal of 
the retail sales tax. 

B. No. 144 revises the sales tax 
brackets as follows: One cent when the 
price is 15-50 cents; two cents when the price 
is 50-75 cents; three cents when the 
Price is 75 cents to $1. H. B. No. 144 also 
exempts the trade-in value of motor ve- 
hicles from taxation. 

S. B. No. 16 amends the sales tax law so 
as to exempt value allowed on trade-in of 
motor vehicles. 


OKLAHOMA 
Introductions 
Chain Stores.—H. B. No. 70 and H. B. No. 


96 levy a tax on chain stores. To Revenue 
and Taxation Committee. 


No. 11 exempt farm trailers from motor 
vehicle, mileage, license and sales taxes. 
To Revenue and Taxation Committee. 


gasoline taxes used for agricultural pur- 
poses. 
mittee. 


45 relate to gasoline tax. To Revenue and 
Taxation Committee. 


motor vehicle mileage tax. 
and Taxation Committee. 


law. 


of motor vehicles. 
ation Committee. 


Y¢ per barrel tax on petroleum. To Reve- 
nue and Taxation Committee. 


on secondhand pipe lines. 
Committee. 


the time for payment of ad valorem taxes. 
To Revenue and Taxation Committee. 


county general fund levy by illegally paid 
taxes. 
Committee. 


deficiency judgments on an ad valorem 
basis. 


emption from $1,000 to $2,500. To Revenue 
and Taxation Committee. 


delinquent ad valorem taxes. 
and Taxation Committee. 


closure on personal and real property on 
account of delinquent taxes. 
Advisory Committee. 


PENDING STATE TAX LEGISLATION 


Farm Tractors—License.—S. B. No. 10 
repeals the law levying a tax on_farm trac- 
tors. To Revenue and Taxation Committee. 


Farm Trailers—H. B. No. 16 and S. B. 


Gasoline Tax.—H. B. No. 84 amends the 


method of refunding gasoline tax on gas 
used in 
Taxation Committee. 


farm tractors. To Revenue and 
H. B. No. 91 relates to the refund of 
To Revenue and Taxation Com- 


H. B. No. 92, S. B. No. 39, and S. B. No. | ¢ 












Motor Vehicles.—H. B. No. 62 relates to 
To Revenue 
i 


H. B. No. 65 repeals the port of entry 


H. B. No. 127 relates to the registration 
To Revenue and Tax- 


Petroleum Tax.—H. B. No. 135 levies a 


Pipe Lines.—H. B. No. 83 repeals the tax 
To Oil and Gas 


Property Taxes.—H. B. No. 7 extends 


H. B. No. 8 provides for reduction of 
To Town and City Government 
H. B. No. 36 provides for taxation of 
To Legal Advisory Committee. 

H. B. No. 81 raises the homestead ex- 
H. B. No. 88 relates to the collection of 
To Revenue 
H. B. Nos. 100 and 168 relate to fore- 
To Legal 


H. B. No. 109 places a tax on individuals 


and corporations renting in excess of 160 
acres of land to others. 
Taxation Committee. 


To Revenue and 


Approval 


Tax Commission.—S. B. No. 3 provides 
for a three-member tax commission. 


OREGON 


Introductions 


Income Tax.—H. B. No. 50 amends the 
personal income tax law and fixes the tax 
rate at 2% on the first $1,000 of income and 
1% on each additional thousand with 7% 
tax above $5,000. 


Inheritance Tax.—S. B. No. 11 exempts 
from tax gifts to charity or for educational 
purposes, 


Insurance Companies.—H. B. Nos. 66, 67 
and 68 change the computation of tax on 
gross premiums of domestic insurance 
companies; require a tax on business re- 
insured and require foreign companies to 
pay only on direct writings. 


allows 
taxes on metal mine corporations. 


motor boats and _ aircraft. 
Means Committee. 
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Intangibles Tax.—H. Bb. No. 25 repeals 


the intangibles tax on all incomes received 
after December 31. 


Metal and Mine Taxes.—S. B. 
an exemption of 15% on 


No. 97 


excise 


PENNSYLVANIA 


Introductions 
Gasoline Tax.—H. B. No. 14 amends Sec. 


4 and Sec. 17 of the Liquid Fuels Tax Law 
of May 21, 1931 (P. L. 149) to provide for 
refund of taxes paid on liquid fuels con- 
sumed for purposes other than the opera- 


ion of motor vehicles on public highways, 
To Ways and 


Income and Occupational Taxes.—H. B. 


No. 24 prohibits political subdivisions from 


mposing income or occupational taxes. 
Intangibles Tax.—H. B. No. 60 levies a 


tax of six cents for each $10 transaction of 
current intangibles and 6% on each $10 of 
annual intangibles. 
lected by county treasurers through the sale 
of stamps. 
mittee. 


The tax is to be col- 


To Ways and Means Com- 


Motor Vehicle Registration.—H. B. No. 
11 provides for the registration of bicycles 


and regulates their use on highways. 


H. B. No. 21 amends Secs. 413 and 710 


and further amends Sec. 510 of the Vehicle 


Code of May 1, 1929, P. L. 905, to change 
registration year for motor vehicles to ex- 
pire April 30 instead of December 31. To 
Motor Vehicles Committee. 

H. B. No. 25 amends Sec. 413 and further 
amends Sec. 510 of Vehicle Code of May 1, 
1929, P. L. 905, to change the registration 
year for motor vehicles to expire on Janu- 
ary 31 instead of December 31. To Motor 
Vehicles Committee. 

H. B. No. 29 further amends Vehicle 
Code of May 1, 1929, P. L. 905, to provide 
for annual renewal of motor vehicle licenses 
by county treasurers acting as agents of the 
Department of Revenue. To Motor Vehi- 
cles Committee. 

H. B. Nos. 39 and 42 amend Secs. 413 
and 710 and further amend Sec. 510 of the 
Vehicle Code of May 1, 1929, P. L. 905, to 
change the registration year to expire 
March 31 instead of December 31. 


Personal Property Tax.—H. B. No. 50 
further amends Sec. 1 of the Personal Prop- 
erty Tax Act of June 17, 1913, P. L. 507, to 
exempt imposed public loans of political 
subdivisions of Pennsylvania. To Ways and 
Means Committee. 

H. B. No. 51 amends Sec. 18, as amended 
and renumbered Sec. 17 and Sec. 18 of the 
State Personal Property Tax Act of June 
22, 1935, P. L. 414, to exempt from taxation 
scrip, bonds, certificates and evidences of 
indebtedness assumed on which interest is 
paid by political subdivisions. To Ways and 
Means Committee. 


Property Taxes.—H. B. No. 62 exempts 
from taxation homesteads of less than 
$3,000 assessed valuation. To Judiciary 
General Committee. 

H. B. No. 64 establishes a system of tax 
collection in counties of second, third, 
fourth, fifth, sixth, seventh and eighth 
classes through county treasurer as county 
tax collector, and city tax collector in cities 
of second class A and third class cities. 
To Municipal Corporations Committee. 
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An Analysis of Retrospective 
Income Taxation 
(Continued from page 78) 


In Lynch v. Hornby, 247 U. S. 339, 38 Sup. Ct. 543 
(1918), the court faced a problem almost identical 
with the factual set-up in Lynch v. Turrish, 247 U.S. 
221, 38 Sup. Ct. 537 (1918), yet reached a different 
result apparently on the sole distinction that in Lynch 
v. Hornby, a dividend was declared upon profits 
accumulated prior to the Sixteenth Amendment, while 
in the Turrish case there was liquidation of assets to 
realize capital gains accrued prior to the amendment. 
In the Turrish case the tax was declared void, but in 
the Hornby case it was applied.” 


In Cooper v. U. S., 280 U. S. 409 (1930), the 
Brushaber case was followed in sustaining a statute *° 
enacted Nov. 23, 1921, which provided for the ascer- 
tainment of gain from a sale of property acquired by 
gift after Dec. 31, 1920, upon the basis of cost to the 
last preceding owner who did not acquire it by gift 
if such acquisition was subsequent to the date of the 
Sixteenth Amendment. 


The case of Milliken v. U. S., 274 U.S. 531 (1927), 
settled the matter of notice to which a taxpayer may 
be entitled by holding that the taxpayer is not en- 
titled to definitely know the amount of the tax which 
will be entailed by a particular act, and it is not unfair be- 
cause otherwise this would apply to a retroactive change 
of rate on a transaction which is taxable at some rate 
when entered into and such retroactivity is permissible. 


In Fawcus Machine Co. v. U. S., 282 U.S. 375 (1931), 
the taxpayer asserted that since the taxing act of 1918 
was not passed until 1919 no one could know what 
the tax would be in 1918, but the court held that the 
Act of 1917 was in effect; the taxpayer should know 
that the policy of the government is to keep the tax 
alive; and the Act of 1919 was retroactive.*° 

One of the most recent pronouncements of the 
Supreme Court upon the subject appears in the case 
of U. S. v. Hudson, 299 U. S. 498, 57 Sup. Ct. 309 
(1937), involving the Silver Purchase Act of June 
19, 1934. The taxpayer had completed transactions 
in silver in May, 1934, and complained of the retro- 
active operation of the Act. The lower federal court 
declared the tax void in 12 F. Supp. 620 (1935), and 
the Supreme Court overruled that holding, pointing 
out that repeated decisions of the Supreme Court have 
sustained the power of Congress to enact retroactive 
income tax statutes for the year of enactment, and 
no violation of “due process” is thereby effected. 

For the most part the decisions of the lower federal 
courts follow the doctrine of the Brushaber case and 
the Supreme Court in sustaining retroactivity.*? 

In accordance with the doctrine of Lynch v. Turrish ** 
invalidating the application of an income tax upon 
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capital gains accrued prior to the Sixteenth Amend- 
ment are U. S. v. Guingling, 278 Fed. 363 (1921) ; Plant 
v. Walsh, 280 Fed. 722 (1922); Platt v. Bowers, 13 
Fed. (2d) 951 (1926). 

In two cases, U. S. v. McHatton, 266 Fed. 602 (1920) 
and Updike v. U. S., 8 Fed. (2d) 913 (1925) in which 
stockholders of a corporation received property of 
the corporation in dissolution prior to the enactment 
of an income tax later in the year, it was held that the 
corporate duty for liability cannot be escaped by dis- 
solution. The Act took effect prior to the first of the 
year on its passage and the right to tax vested. The 
tax was recoverable from former stockholders to 
whom the assets had passed. ° 


In U. S. v. Whyel, 28 Fed. (2d) 30 (1918) a rather 
different angle to the problem is seen. The Revenue 
Act of 1924 contained provisions for extending the 
statute of limitations for the collection of taxes under 
certain conditions. The taxpayer had filed returns 
for 1917, 1918 and 1919. The government, under the 
1924 Act, claimed more money for these years which 
was paid by the taxpayer under protest. The court 
held that while it is within the power of Congress to 
make a retroactive statute, it must do so by express 
language or necessary implication. The Act in ques- 
tion did not clearly affect prior years, so the court 
felt that it could not stretch it to do so in this case. 

As to the retroactive effect of an overruling court 
decision there are two schools of thought. One group 
of authorities, the Austinians, consider that the court’s 
last decision merely expresses what the law was all 
the time and that the last decision is the true law; 
while the devotees of the Blackstone theory hold that 
the court makes the law. The Supreme Court of the 
United States seems to adhere to the former theory, 
at least respecting income taxation, for in Long v. 
Rockwood, 277 U. S. 142 (1928), it declared a tax on 
royalties unconstitutional, and in Fox Film Co. v. 
Doyal, 286 U. S. 123 (1932), reversed itself and re- 
Guired the tax for the previous three years.** 


Comparison with Other Fields of Taxation 


The distinction has been made between income taxes 
and certain other taxes in connection with retroactive 
taxation, that the income tax is a continuing general tax 
on all income divided into annual periods. It would 
therefore make no difference to the taxpayer if he did 
know in advance that an income tax was to be levied; 
he would nevertheless continue his business trans- 
actions in the same manner in any event, Hudson v. 
U. S., 299 U. S. 498, 57 Sup. Ct. 309 (1937). A tax 
levied upon a particular transaction has been said to 
have a different status, in that the taxpayer if he be 
forewarned has an element of choice and can avoid 
the risk of loss by not entering into the transaction. 





28 See also Peabody v. Hisner, 247 U. S. 347 (1918). 

22 Sec. 202 (a) (2), Rev. Act 1921. 

%® See also Reinecke v. Smith, 289 U. S. 172 (1932); and Burnet v. 
Wells, 289 U. S. 670 (1933). 

" Bdwards v. Keith, 224 Fed. 585 (1915); Brady v. Anderson, 240 
Fed. 665 (1917); Woods v. Llewellyn, 252 Fed. 106 (1918); Fesler 
v. Commissioner, 38 Fed. (2d) 155 (1930); Osburn California Cor- 
poration v. Welch, 39 Fed. (2d) 41 (1930); Cohan v. Commr. Int. 
Rev., 39 F. (2d) 540 (1930); Phipps v. Bowers, 49 F. (2d) 996 (1931); 
Heineman v. U. 8., 52 F. (2d) 1035 (1931); U. S. Business Corp. v. 


Commr. Int. Rev., 62 F. (2d) 754 (1933); Kingan v. Smith, 17 F. 
Supp. 217 (1936); see also Himelhoch Bros. v. Commr., 26 BTA 
541 (1932). 

2 Supra, note 21. 

33 New York and Wisconsin were influenced by this decision to 
follow suit and applied the tax on royalties for the intervening 
years in People ex rel. Rice v. Graves, 273 N. Y. S. 582 (1934); 
aff'd in 270 N. Y. 498 (1936) and Laabs v. Tax Comm., 218 Wis. 
414, 261 N. W. 404 (1935). 
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Paul and Mertens in their Law of Federal Income 
Taxation ** point out that the above distinction is mis- 
leading in its simplicity since income in many instances 
arises not only from transactions in the usual course 
of business but also from extraordinary events such 
as liquidations, reorganizations, and disposition of 
capital assets. The importance and reasonableness 
of being forewarned in such instances seems obvious. 

Capital is evolved from income; the time when the 
change occurs is the thing to seek. In computing 
income for large industries frequently it takes so long 
to determine, that by the time the income is ascer- 
tained part of that wealth has been converted into 
capital, but this is one of the difficulties inherent in 
the income tax. For this reason all income taxes are 
hound to have a slight retroactive complex. 

In determining when income becomes capital the 
“rule of reason” must be employed. Though the 
extremes are plain the intervening zone is unclear 
but the distinction exists and the line must be drawn 
to fit the cases as they arise.*® 

In other fields of taxation the decisions present a 
picture which bears out the statement that rules for 
retroactive laws must vary with the type of cases 
dealt with, and no one set of rules should be applied 
out of its field. 

Speaking generally there is greater willingness to 
invalidate retroactive application of revenue laws in 
fields other than income taxation. The courts have 
demanded greater particularity and declaration of 
intent in the taxing statute in order to give it retro- 
active effect, and then have done so only when vested 
rights would not thereby be disturbed. 

In Blodgett v. Holden, 275 U. S. 142 (1927), retro- 
active gift taxes, which would seem to differ little 
from retroactive taxes upon income of past years, 
were held invalid on the ground that they were unfair 
since the donor could have had no premonition or 
warning of the tax.** 

































The retroactive application of an inheritance tax 
statute was invalidated in Schwab v. Doyle, 258 U. S. 
529 (1929), principally upon the ground that there was 
nothing in the statute clearly suggesting retroactivity, 
which was the condition expressed in U. S. v. Heth, 
3 Cranch 398, 415: and also in U. S. v. Burr, 159 U. S. 
78,82, 83. However in 1936 an inheritance tax statute 
was given retroactive application to the first of the 
year 1928, although not passed until May of that year, 
and it was declared “that merely because a tax 
measure is retroactive is not a valid objection.” ** In 
Frew v. Bowers, 9 F. (2d) 644 (1925) an estate tax 
was imposed upon property passing under a trust 
created prior to the statute, but in the same case in 
12 F. (2d) 625 (1926) this holding was reversed, and 
it was held that if the statute taxed property irrevocably 
ylaced in trust before the statute and twelve years 
| rior to the decedent’s death it was unconstitutional. 
It was said: “Since mere retroactivity of a national 
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taxing statute confessedly does not produce uncon- 
stitutionality, we are quite unable to see how it can 
be doubted that the intent of the statute was to reach 
past transactions irrespective of their antiquity.” But 
here the transfer was complete and irrevocable ten 
years before death. An interest in another may not 
be taxed to the estate of a decedent under such cir- 
cumstances. So, the court by so qualifying its hold- 
ing did nothing to detract from the general doctrine 
sustaining retroactivity. 

A succession tax statute of Massachussets imposing 
a tax upon a trust taking effect subsequent to the 
statute but created prior thereto was upheld in 
Saltonstall v. Saltonstall, 276 U. S. 260 (1928). The 
court held that nothing passed to the beneficiaries 
until the death of the donor at which time the act 
was in force. 

With general property taxes retroactivity has been 
no objection. In Locke v. New Orleans, 4 Wall. 172 
(1866) the court upheld an act of the Louisiana legis- 
lature enacted in 1850, respecting the tax rolls of 1848 
and 1849. Kentucky Union Co. v. Kentucky, 219 U. S. 
140 (1911) held, respecting a tax on real estate, that 
laws of a retroactive nature imposing taxes or pro- 
viding remedies for their assessment and collection 
and not impairing vested rights are not forbidden by 
the Federal Constitution.*® 


In First National Bank of Covington v. City of Cov- 
ington, 103 Fed. 523 (1900) a state tax operating retro- 
actively upon national bank shares was declared void 
because in the year in which it was attempted to im- 
pose the tax, the property was not subject to taxation 
under any valid law. And in 1936 in Wilkes Barre 
Lace Mfg. Co. v. Mundy, 13 F. Supp. 870 (1936), in 
an action for the recovery of floor taxes paid under 
the Agricultural Adjustment Administration, the 
court held that the statute could not be given retro- 
active operation without clear expression of such intent 
by the language of the statute. A summation of the 
cases examined in collateral fields of taxation leads to 
the conclusion that retroactivity is accepted as a gen- 
eral proposition, but must be unencumbered by qualify- 
ing conditions which would invalidate it in a given 
case. 


The Wisconsin Position 


Turning to an anlysis of the positions of the various 
state courts the vast majority appear to be in accord 
with the position adopted by the federal courts; 
namely, that of sanctioning the retroactive operation 
of income tax and revenue laws generally. The states 
may be roughly classified in this regard by their re- 
spective constitutional provisions permitting or pro 
hibiting retroactive laws.*° 

Wisconsin is probably the most forward state in 
allowing retroactivity. At the outset the Wisconsin 
Supreme Court had no hesitation in sustaining taxing 











* Sec. 3.25. 

% Drexel v. Commonwealth, 46 Pa. 31, 40 (1863). 

% Billings v. U. 8., 232 U. S. 261, 282, 34 Sup. Ct. 421 (1914). 

* See also Untermyer v. Anderson, 276 U. S. 440 (1927). 

8 Martz v. Commr. Int. Rev., 82 Fed. (2d) 110 (1936). 

% Cf, State v. Mayor of Jersey City, 37 N. J. L. 39 (1873), where 
the power to revive a property tax by retroactive legislation was 
declared valid, but the sale of property for failure to pay such a 


























tax was set aside because there was an attempt to revive a 1% 
per month penalty for delinquency in payment. A penalty may 
not be imposed for the omission of an act, which at the time it 
was omitted was not a wrong. 

# States with constitutional provisions permitting retroactivity: 
Ark., Calif., Conn., Idaho, Iowa, Ky., La., Md., Mich., Mont., N. J.. 
N. Y., N. C., Ohio, Ore., Pa., S. C., Utah, Wash., Wis.; prohibiting 
retroactivity : Ga., Kans., Mass., Mo., Okla., S. Dak., Tenn., Tex., Vt. 
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statutes over the objection of retroactivity, and has 
held steadily to that position ever since. In actions 
to enjoin the state from enforcing the newly passed 
income tax law, one objection being retroactivity, the 
court said: 

“One further objection we overrule here without com- 
ment, for the reason that it seems very unsubstantial, namely, 
the objection that the law is retroactive and void, because 
assessed on incomes received during the entire year 1911, 
while it did not go into effect until July 15 of that year, and 
also because it includes profits derived from the sale of prop- 
erty purchased at any time within three years previously.” “ 
In State ex rel. Lyons v. Globe Steel Tube Co., 183 
Wis. 107 (1924), the court sustained an assessment 
made by the commissioner in 1923 for additional in- 
come received by a taxpayer in 1916, 1917 and 1918, 
together with 10% interest on these amounts, and 
surtaxes. The court declared that a statute enlarging 
the time for the commission to go back and investigate 
errors in assessment was legitimate. The 10% inter- 
est penalty was declared not an ex post facto law, but 
a proper charge of the present value of a past due tax, 
and decisions from states where constitutions prohibit 
retroactive laws naturally do not apply in Wisconsin.*” 

The Wisconsin opinions checking retroactivity are 
all founded upon the peculiar conditions of the particular 
case, as in Falk v. Rosa, 201 Wis. 292, 230 N. W. 64 
(1928), wherein a tax assessed upon profits in stock, 
all of which accrued after January 1, 1911, but the 
loss upon the value between the time of purchase and 
January 1, 1911, far exceeded the subsequent gain, 
was ordered cancelled. In Norris v. Wisconsin Tax 
Comm., 205 Wis. 626 (1931), the unpaid portion of a 
time contract was inventoried as a part of the de- 
cedent’s estate at his death. A subsequent statute 
under which it would have constituted income to the 
decedent was not applied. The court (Justice Fair- 
child speaking) held that the instalments were only 
payments upon account on that which belonged to 
the corpus of the estate.** 


A statute of 1923 ‘* authorized the giving of notice 
of additional assessments within six years after the 
periods covered by the returns, and the Milwaukee 
County Court on April 22, 1937, held that this statute 
did not operate retrospectively to authorize additional 
assessments of income taxes made on May 23, 1936, 
for the income tax years of 1929 and 1930, for the 
four-year statute of limitations then in effect barred 
them, Cudahy v. Wisconsin Tax Comm.*® These few 
cases which refute retroactivity seem easily explained 
on their facts and the staunch position laid down in 
the Income Tax Cases, 148 Wis. 456 (1912) still re- 
mains adhered to.“® The most outstanding recent 
pronouncement of the Wisconsin Supreme Court is 
the decision in Welch v. Henry, 223 Wis. 319 (1937) ; 
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aff'd in Welch v. Henry, 226 Wis. 595 (1938). By a 
1935 statute a tax was assessed upon income received 
by a taxpayer in 1933 from an (at that time) exempt 
source, namely Wisconsin corporation dividends. 
While this seems to definitely approach the maximum 
of retroactivity (and the court so states in its opinion) 
the decision at least lays down a more definite guide 
than most opinions upon the subject. The majority 
opinion reads in part as follows: 

“An income tax which is given retroactive effect by the 
legislature cannot properly be assailed on constitutional 
grounds if it applies to the year in which the law is enacted, 
or if it applies to prior but recent transactions. 

“The legislature may measure an income tax by the income 
of a year sufficiently recent so that the income of that year 
may reasonably be supposed to have some bearing upon the 
present ability of the taxpayer to pay the tax; and the legis- 
lature, subject to this limitation, may go back at least to 
the most recent year for which they have returns furnishing 
data upon which to estimate the total return of the tax to 
the state. While the present tax may approach or reach the 
permissible limit of retroactivity, it does not exceed it.” 

The case was a four to three opinion with a vigorous 
dissent written by Justice Fairchild. The case aroused 
a good deal of comment, mostly unfavorable, the sub- 
stance of which can be summed up by saying that an 
income tax on earnings derived more than a year prior 
to the statute seems like an unreasonable burden to 
place on accumulated property. When one stops to 
consider just when income turns into capital, the 
objection appears to be well taken. 

Missouri typifies a jurisdiction where by constitu- 
tional provision retroactive laws ** are not allowable. 
The Missouri Constitution (1875, Art. II, Sec. 15) 
provides that no law “retroactive in its operation” 
can be passed by the General Assembly. This pro- 
vision has been held to apply to revenue laws, Smith 
v. Dirckx, 283 Mo. 188, 223 S. W. 104 (1920). 


Conclusion 


Judge Learned Hand has said that the taxpayer 
“may indeed complain that, could he have foreseen 
the increase, he would have kept the transaction un- 
liquidated, but it will not avail him; he must be pre- 
pared for such possibilities, the system being already 
in operation. His is a different case from that of one 
who, when he takes action, has no reason to suppose 
that any transactions of the sort will be taxed at all.” ** 
This succinctly sets forth the classic rationale for a 
certain type of retroactive income statute, i. e., that 
which changes an already existing tax rate. 

In refutation of the point that a taxpayer would 
follow a different method of conduct had he known 
that a statute would be enacted affecting his action, 
an article in 28 Columbia Law Review 77 points out 


41 The Income Tax Cases, 148 Wis. 456 (1912). 
“ Cf. State v. Mayor of Jersey City, supra, note 39. 


# See also Messinger v. Wis. Tax Comm., 222 Wis. 156 (1936) 
where a resident removed from the state in 1933 and was not sub- 
jected to the Emergency Relief Tax of 1935 upon his income while 
a resident. 


## Sec. 71.115, Stats. 1933. 
*In this connection note Sec. 31 of Art. IV, Wisconsin Constitu- 
tion, prohibiting the enactment of special or private laws for the 


assessment or collection of taxes, or for extending the time for 
collection thereof. 





«© West v. Tax Comm., 207 Wis. 557 (1932); Appeal of Van Dyke, 
217 Wis. 528 (1935). For similar holdings in other jurisdictions 
see State v. Bell, 61 N. C. 76 (1867); People v. Spring Valley Gold 
Co., 92 N. Y. 383 (1883); Drexel v. Commonwealth, 46 Pa. St. 31 
(1861). 

47 An Act of August, 1919, increased the income tax rate from '/ 
of 1% to 1%4%. Held that the 1%4% could not apply to the whole 
year 1919, because of the Constitutional provision cited above, but 
only from the effective date of the new act, and the old rate 
applied for the first portion of the year. See also Stouffer v. 
Crawford, 248 S. W. 581 (1923). Also see Norman v. Bradley, 173 
Ga. 482, 160 S. E. 413 (1931). 

48 Cohan v. Commr., 62 F. (2d) 754 (1923). 
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that, “The argument frequently made that the course 
of conduct of the taxpayer might have been different 
if the statute were in force can hardly apply to a re- 
troactive income tax. The government will feel little 
sympathy with conduct that involves deliberate in- 
crease in deductible expenses to decrease the tax and 
the only other legitimate means of avoiding the onus 
would be to earn no taxable income, an avoidance 
probably more disastrous to the taxpayer than the 
payment of the tax itself.” *° 

Black on Income Taxes, Sec. 212, asserts that a tax 
may be imposed upon income for the full year in which 
the statute is enacted, though it may have been passed 
late in the year, for the income is considered in units 
of a year and is not divided into portions thereof.*° 

Whether the tax is lawfully embraced within the 
power is determined by the limitations of the Fifth 
and Fourteenth Amendments. The _ prohibition 
against the Federal Government’s taxing directly 
without an apportionment among the states according 
to population constitutes a further limitation on retro- 
activity of federal taxes.*? —The Sixteenth Amendment 
did not extend the federal taxing power to new sub- 
jects, but merely removed the necessity for apportion- 
ment of taxes laid on income.®** Hence a tax laid on 
prior income which had become accumulated capital 
would be outside the scope of the Sixteenth Amend- 
ment, and invalid unless apportioned. Income in time 
becomes accumulated property, a tax upon which 
must be apportioned.** The apportionment limita- 
tion does not apply to state taxing measures, though 
particular state constitutions may include such a rule. 
Income taxes have ranged to 77% but it is rare that 
property taxes exceed 2%. A tax of even 77% of 
one’s income still leaves 23% to the owner, and his 
capital unimpaired; while a tax of 77% of his capital 
means a permanent loss not only of that much capital, 
but a pro tanto deduction of all future income that 
might be derived from that capital. 

The authorities,—judges, text writers, and period- 
icals,—substantially support the power to tax retro- 
actively, though hedged about with a good many 
vague qualifications as to what degree of retroactivity 
constitutes a violation of due process. Justice Fair- 
child’s dissenting opinion in Welch v. Henry, 223 Wis. 
319 (1937) states concisely the argument generally 
advanced against retroactivity : 


“If the power exists at all there is no limit to its exercise. 
It would seem that a statute cannot impose retroactive taxa- 





Typical Taxpayer 


“Typical taxpayer” is a phrase descriptive of the aver- 
age American motorist. This predominant customer of 
the service station is being hard put between the 
conflicting desires of legislators to extract from him 
all the tax revenues his pocketbook will yield and his 
own desire to make the greatest possible use of his 
motor vehicle. 


Somewhere in between is the service station oper- 
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tion for previous years upon a class of property not then sub- 


ject to taxation. . . I think it must be conceded that the 
taxpayer in this case had fully discharged all claims against 
him and his income under the Law of 1933. Since this is so, 
his income for that year had been earned, taxed, and dis- 
charged of all obligations as income, and, under the pattern 
of the income tax laws, had passed from its status as income 
into the taxpayer’s estate. Its character as income had 
vanished, and whatever was left of it was no longer income, 


but was property, and a part of the taxpayer’s holding, or 
his estate.” 


Of course it must be borne in mind that Welch v,. 
Henry involved an extreme situation and the argu- 
ment above employed would be less effective if not 
meaningless, against retroactivity in the degree ordi- 
narily encountered. 

There is no doubt that retroactive income taxation 
is accepted, but only as applied to income over a con- 
secutive period next antecedent to the statute. In- 
come can not be determined until it has been received. 
For this reason it has been the practice to enact 
income tax laws covering the current period or the 
most recently completed period of income receipts— 
the elapsed months of the current calendar year, or 
the entire calendar year previously elapsed. Capital 
is evolved from income; when the change occurs is 
the thing to seek. In determining when income be- 
comes capital the “rule of reason” must be employed. 
Capital is but capitalized income, and this capitaliza- 
tion of the income of one taxable year ordinarly takes 
place, for taxation purposes, at that instant of time 
whence begins the new taxable year. 

A departure from the accepted norm, as in Welch 
v. Henry, is a stretching of the doctrine which is 
difficult to accede to. The case certainly has no effect 
in such jurisdictions as Missouri, where constitu- 
tional provisions disallow retrospective laws, nor is 
there any probability that the federal courts will 
depart from the well-established position they have 
attained of limiting retroactivity to the year of enact- 
ment. Welch v. Henry would seem to constitute an 
unreasonable extension of the generally accepted law, 
and certainly one not to be carried further. 

Within the well-accepted limit, the feeling against 
retroactivity is ill founded. As the late Justice 
Holmes put it, retroactivity should be looked at with 
a kinder eye when it merely “allows a penumbra to 
be embraced that goes beyond the outline of its object 
in order that the object may be secured.”** 





ator, placed in the unenviable position of having de- 
veloped a clientele with the urge and the financial 
ability to buy, but with little more that the urge left 
after the tax collector takes his pickings. Possibly 
seldom in merchandising history has taxation struck 
so directly at a business and its customers as has auto- 
motive taxation hurt the service station trade. Pos- 
sibly in the case of no other commodity does the tax 
collector obtain more net per unit of sale than the 
dealer receives gross! 





*% Constitutionality of Retroactive Federal Taxing Statutes. 
5° But see Merchants Fire Insurance Co. v. McCartney, 1 Lowell 
447, holding that so much of the aggregate of a year’s profits or 
gains as was earned and acquired before the taking effect of an 
act of Congress imposing an income tax passed in that year is 
capital, and that which accrues after that date is income. 











51 Art. I, Secs. 2 and 9. 
52 Bisner v. Macomber, 252 U. S. 189 (1920). 
583 Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 429, 582 (1895). 


54 Schlesigner v. Wisconsin, 270 U. S. 230, 241, 46 Sup. Ct. 260, 262 


(1926). 
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Fair Market Value of Inventory Property 
(Continued from page 72) 


it would have cost him to replace it. The state has 
conceded that its present rule of considering cost of 
replacement as equivalent to fair market value would 
not apply in a case where the taxpayer owned prop- 
erty for which he could not secure as high a price on 
the basic date as it would cost him to replace it. 
There, the state admits that the selling price in the 
hands of the taxpayer would control, but that is the 
only case in which it diverges from its “cost of re- 
placement” rule. The state is therefore in the ludi- 
crous position of holding on the one hand that the 
fair market value of inventory property at its cost of re- 
placement where the taxpayer’s selling price is higher 
than such cost, and on the other hand that the fair 
market value is the taxpayer’s selling price where it 
is less than replacement cost. The taxpayer’s position 
in the trade or industry naturally has an influence 
on the fair market value of his inventory property. 
This is recognized by the state itself, as evidenced by 
the foregoing exception to its rule. For instance, 
fabricated products in the hands of the manufacturer 
would normally have a greater fair market value 
than the raw materials and burden of which the arti- 
cles are constructed. This greater value occurs as a 
result of the assembly of the parts into a completed 
whole which assumes an entirely different existence 
and place in the scheme of things than that enjoyed 
by its separate components, and the value is further 
subject to the influence of the taxpayer’s position in 
the industry, patent protection, managerial ability, 
and numerous other factors. The value of the finished 
article in the hands of the manufacturer is not neces- 
sarily even closely related to the combined costs of 
the factors of production which result in the finished 
product. Until the manufacturing processes cul- 
minate in the finished article the taxpayer does not 
have an article which answers the description of the 
finished product. This is true of all processing. It is 
the finished product with all its attributes to which 
the fair market value test is applied. The article re- 
sulting from the application of these production fac- 
tors symbolizes an idea. To illustrate, a woolen 
overcoat is not sold as so many pounds of wool and 
thread or an automobile as so many pounds of steel, 
glass, upholstery and rubber. The word “automobile” 
is an ultimate independent unit of discourse, a con- 
ception far removed from the elements of which the 
article is composed, and the fair market value which 
resides in that article is the combination of much 
more than the values of its component parts consid- 
ered individually. This is a matter of elementary 
knowledge, and has received extensive recognition in 
tax cases. The value of the assets of a telegraph com- 
pany exceeds the value of its poles, wires and instru- 
ments; State v. Western Union Telegraph Co., 96 Minn. 
13; Western Union Telegraph Co. v. Massachusetts, 125 
U. S. 530; Massachusetts v. Western Union Telegraph 
Co., 141 U. S. 40; Western Union Telegraph Co. v. Tag- 
gart, 163 U. S. 1; the value of a railroad exceeds the 
value of its rails, terminals, and rolling stock; Piits- 
burgh, Etc., Ry. Co. v. Backus, 154 U. S. 421; Cleveland, 
Etc., Ry. Co. v. Backus, 154 U. S. 439; and the value 
of an express company exceeds the value of the sep- 
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arate items of property used in its business, Adams 
Express Company v. Ohio, 165 U.S. 194; Adams Ex- 
press Company v. Kentucky, 166 U. S.171. Properties 
after consolidation have a greater aggregate value 
than when separately held, Oklahoma Operating Co., 
17 BTA 1126; see also Chartiers Creek Coal Co., supra. 
The maxim developed by these cases is that in terms 
of value, the whole may be, and usually is, greater 
than its parts. This is a generic concept which is 
recognized the world over. 


IKEWISE, a taxpayer’s position in the industry 

would influence the fair market value of his property. 
An article in the hands of a wholesaler who is actively 
engaged in business and whose inventory is normal, 
would invariably have a greater fair market value than 
the cost to him of replacing such property, for the reason 
that the property has acquired added value as a result of 
his ability to dispose of it at prices higher than those 
which ordinarily could be obtained by the manufacturer 
from whom he bought the merchandise. Land subdivided 
into lots increases in value. H. D. Sheldon, 25 BTA 5. 
Since the taxpayer comes under the Act as the owner 
of the property, the disposition of which develops the 
problem of arriving at a fair market value, it is only 
natural and logical that he would be the seller. Where 
the property is not subject to depreciation, the prob- 
lem of determining the fair market value thereof does 
not arise until the disposal takes place, resulting in 
the necessity for ascertaining the amount of taxable 
income, if any, upon which he is called to account. 
In other words, when the taxpayer disposes of the 
property, he must ascertain what he could theoreti- 
cally have secured for it had he attempted to dispose 
of it on January 1, 1933. If he finds that he could have 
converted a piece of inventory property into cash or 
its equivalent on that date for $1.00, and later sells 
it for the same amount, he has realized no taxable gain 
on the transaction. This principle applies generally 
to all property in his possession on the basic date, 
irrespective of whether included in the merchandise 
inventory or among the capital assets. The state has 
conceded that as to any property not properly classi- 
fiable as inventory property, the term “market” as 
defined in Article 354 would not be synonymous with 
“fair market value.” For instance, a taxpayer may 
own a piece of machinery which is employed in his 
business as a capital asset and which was not ac- 
quired by him for the purpose of resale in the ordi- 
nary course of his business. The state recognizes 
that in this case the determination of the fair market 
value of the machine would not be governed by the 
provisions of Article 354. However, if that same piece 
of machinery had been acquired by the taxpayer for 
the purpose of resale and had been included among 
his inventory property, the state would then attempt 
to apply the provisions of Article 354 in the determina- 
tion of its fair market value. Thus, the state distin- 
guishes between inventory property and capital assets 
in the determination of fair market value, applying a 
different method of appraisement to each class of 
property. Whether property is to be classified as 
“inventory property,” or as “capital assets,” is of no 
significance in the determination of fair market value. 
The state is clearly in error in confusing the term 
“market” as it appears in Article 354, which is a purely 
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regulatory concept, with the term “fair market value.” 
The term “inventory property,” as used in Section 19, 
while not defined in the Minnesota Act, has been 
treated at great length in the federal acts. It is also 
defined in Article 700 of the Minnesota Regulations as 
raw materials, partly finished goods and finished 
goods which have been acquired for sale or which 
will physically become a part of merchandise intended 
for sale. This is purely an accounting refinement and 
merely defines what type of property shall be inven- 
toried at the close of each accounting period in the 
determination of its value. The concept of fair market 
value transcends accounting classifications. The 
adoption of a spufious definition of the term as applied 
to inventory property would be an attempt to tax 
capital which the statute does not purport to reach. 


The argument has been raised that the ordinary 
costs of disposing of inventory property held on the 
basic date would result in a net loss on such property 
if it were valued according to the principles enunci- 
ated herein, because the price secured would not be 
sufficiently in excess of its fair market value to cover 
the selling expense. In the first place, when the sub- 
ject is viewed from the standpoint of time, the tax- 
payer would not have known on January 1, 1933, what 
the inventory property would eventually sell for. 
Therefore, none could say at that time that its disposi- 
tion would result in a net loss. But even if it did, 
what of it? Is the taxpayer to be denied the benefit 
of a provision in the act which is clearly for the pur- 
pose of relief, because it happens to give him that 
relief? Is alleviation, which is otherwise mandatory, 
to be denied because the measure of its results in no 
taxable income as to a particular transaction? Build- 


Consumers’ Income Suffers Less Than 
Business in 1938 


Although the profits of 120 industrial companies 
have been about 59% less this year than last, con- 
sumers’ income in 1938 has been as large as it was in 
1936, and in recent months has closely approached 
the average for 1937, according to the latest study 
of business conditions made by the Statistical Divi- 
sion of the National Industrial Conference Board. 


While business has suffered from a depression, the 
average consumer has enjoyed a fairly stable income. 
Consumers appear to have paid nearly as much rent, 
smoked as many cigarettes, used more electricity in 
the home, had more telephones installed and driven 
motor cars about as much last year as the year before. 


The building of small homes, which is largely de- 
pendent on consumer incomes, has been an important 
factor in the recent upswing in business. Early in 
December applications for mortgage insurance were 
being received by the Federal Housing Administra- 
tion at the exceptionally high rate of more than $100 
million a month. Total building contract awards dur- 
ing November amounted to $302 million as against 
$198 million in November, 1937. 
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ings and machinery have been sold at no more than 
their January 1, 1933, fair market value, and the ex- 
penses of disposal have resulted in a net loss, yet the 
state has recognized such fair market value estab- 
lished on the basis contended for herein. What logical 
argument could be advanced to justify the recognition 
of such value in the one type of property and not in 
the other? The argument has also been advanced 
that there is no history of the allowance of the fair 
market value of inventory property in federal taxa- 
tion. Neither is there any history of its disallowance. 
The reason for this paucity can easily be explained. 
The Sixteenth Amendment to the Federal Constitu- 
tion was adopted on February 25, 1913. The public 
in general, as well as those who were administering 
this first income tax act, did not have the advantage 
of previous experience with the subject. It was not 
until several years after that date that the term “fair 
market value” with all its implications dawned upon 
those who were tax conscious. A clear statement of 
the rights of taxpayers with respect to the use of 
fair market values was first developed by the U. S. 
Supreme Court as late as 1921. Merchants Loan & 
Trust Company v. Smietanka, 255 U. S. 509; Eldorado 
Coal & Mining Co. v. Mager, 255 U. S. 522; Goodrich 
v. Edwards, 255 U. S. 527; Walsh v. Brewster, 255 
U.S. 536. By that time inventory property owned on 
March 1, 1913, had long since been disposed of. Such 
property ordinarily would have been sold during the 
year 1913, or soon thereafter. The facts and argu- 
ments presented herein should receive earnest consid- 
eration by both taxpayers and administrative officials 
alike. It is high time that a spade be called a spade. 


Department, five-and-ten-cent and variety stores 
sales increased in November and advanced in Decem- 
ber. Cotton mills took 596,000 bales of cotton in 
November, 53,000 more than in the preceding month 
and 113,000 more than in November, 1937. Condi 
tions throughout the textile industry continued to 
improve in December. Automobile assemblies rose 
24% in November and reached the high level for 1938 
in the week ended December 17. 


Electric power production increased in November 
and December and set an all-time record during the 
week before Christmas. The Duke Power Company 
has started to construct a $10,000,000 power plant, 
and the Commonwealth Edison Company of Chicago 
is considering the addition of 100,000 kilowatt hours 
of generating capacity, involving the expenditure of 


$17,000,000. 


Grecian Trade Agreement 


The United States and Greece have completed a 
nondiscriminatory commercial agreement respecting 
tariff rates and other forms of trade control. Each 
county grants the most-favored-nation treatment of 
all duties, taxes, exchange transactions, etc. The 
agreement went into effect on January 1, 1939. 








ia % 


WASHINGTON 


Codification of Internal Revenue Laws 


On January 4, 1938, there was submitted to the 
Chairman of the Joint Committee on Internal Rev- 
enue ‘l'axation a proposed codification of the Internal 
Revenue Laws with recommendation that it be en- 
acted into law. However, the late date of enactment 
of the 1938 Act prevented such action in the session 
of the last Congress. 


On January 2, 1939, a new edition was submitted, 
addressed to Hon. Pat Harrison, Chairman of the 
Committee, by Colin F. Stam, its Chief of Staff. The 
revised edition, introduced as H. R. 2762, is patterned 
after the one previously submitted, except that the 
Revenue Act of 1938 is substituted for the 1936 Act. 
The introduction states that this code “contains all 
law of a general and permanent character relating ex- 
clusively to internal revenue in force on January 2, 
1939.” The enacting provisions state that the codifi- 
cation shall be known as the Internal Revenue Code 
and may be cited as “I. R. C.” 

There are five subtitles as follows: A. Income, 
estate and gift taxes; B. Miscellaneous taxes ; C. Tempo- 
rary taxes; D. General administrative provisions; 
E. Personnel; and F. Provisions relating to the Jo’ t 
Committee on Internal Revenue Taxation. 


Simpler Income Tax Forms for Corporations 


In a recent release, the Treasury Department an- 
nounced that small corporations filing returns under 
the 1938 Act may use a new and simpler form that 
will be supplied for their use—Form 1120A. This 
form will consist of four pages instead of the six com- 
prising Form 1120. With certain exceptions, it may 
be used by any corporation having a net income of 
not more than $25,000, provided its “total receipts” 
are not more than $250,000. Excepted from the use 
of the new form are banks and other special classes 
of corporations named in Sec. 14 (d), (e), and (f) of 
the 1938 Act. 

Another Bureau release also states that the indi- 
vidual income tax return, Form 1040, for net income 
of more than $5,000 from salaries, wages, dividends, 
annuities, and incomes from other sources regardless 
of amounts, will be folded at the top instead of the 


side as in 1937. There is no change in the color or 
size of the form. The only major change in contents, 
necessitated by the Revenue Act of 1938, relates to 
the capital gains schedule. 

There is no substantial change in Form 1040A, de- 
signed for net incomes of not more than $5,000, derived 
from salaries, wages, dividends, interest and annuities. 

The fiduciary and partnership forms, 1041 and 1065, 
respectively, have undergone extensive revisions. 
These forms, while printed on paper of the same 
color as in 1937, have been changed from large single 
sheets, to four-page forms, 8% by 11 inches, folded at 
the top and corresponding in size to the new individ- 
ual income tax return Form 1040. The two major 
changes in contents involve the capital gains schedule, 
necessitated by the Revenue Act of 1938, and the 
schedule of distributive shares of the beneficiaries and 
partners. The schedule, on both forms, has been 
broadened to facilitate computation by the fiduciary 
or partnership of the various types of income flowing 
to the respective beneficiaries and partnership members. 

Form 1120, for use by corporations with total re- 
ceipts of $250,000 or more and with net income of 
more than $25,000, contains a change in the method 
of computing the tax to comply with the Revenue Act 
of 1938. Other changes, which relate mainly to the 
set-up of the form, provide for moving the sources of 
income and deductions from page 2 to page 1. The 
affidavit formerly on page 6 has also been moved to 
page 1. The detail of tax computation heretofore on page 
1 is now on page 2. The schedule entitled “Analysis 
of paid-in or capital surplus” has been omitted. 


New Taxes May Offer Business Incentives, 
Not Restrictions 


Some of the new taxes under discussion in Wash- 
ington may offer business an incentive for adopting 
a particular policy, instead of being designed primarily 
to restrict industry or to raise revenues. Incentive 
taxation, according to a recent study of these new 
tax proposals by the Economic Research Division of 
the National Industrial Conference Board, is defined 
as the use of taxing power to induce individuals or 
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businesses to pursue a course which otherwise they 
would not pursue. 

Among the types of incentive taxation now under 
consideration by the Federal Government is the pro- 
posal to grant exemptions from federal income and 
profits taxes to companies which share their profits 
with employees. Such tax exemptions would prob- 
ably induce more companies to adopt profit-sharing 
plans. It is doubtful, however, if profit sharing would 
become widespread, because many concerns could not 
take advantage of the tax exemptions. 


Another suggestion is that rates for property taxes 
should depend on the percentage of capacity at which 
a company’s plant facilities are operated. For in- 
stance, if a plant is operated at 100% of capacity, it 
might be taxed at one-half the present tax rates. On 
the other hand, if a plant were operated at only 50% 
of capacity, the present property taxes might be 
doubled. The object of this proposed taxation is to 
stimulate production, but the Conference Board’s 
Study shows that punishment as well as incentive 
would result. Some companies producing durable 
goods, for example, might not be able to keep plants 
operating at full capacity and would suffer penalties 
under the suggested tax rates. 

A third type of incentive taxation is the plan of 
rating companies according to their experience under 
state unemployment compensation laws. If a con- 
cern keeps its employment at a uniform level over a 
number of years, the company will benefit by a lower 
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tax rate. Since this plan is designed to stabilize em- pris 
ployment, it is often regarded as a desirable adapta- of t 
tion of the incentive principle. = 

: ii Bri 
Social Security Finances dec 

An analysis of Social Security financing in the new an 
report, “Cost of Government in the United States, | 
1935-1937,” by the National Industrial Conference I 
Board points out that investments for the old-age ae 
reserve account will continue to increase over a period _ 
of years until a level of approximately $47 billion is oe 
reached in 1980. a 

In a discussion of the effects of this accumulation a 
of reserves the Conference Board Study states, “This on 
huge total exceeds the gross debt as of June 30, 1935 19 
or the close of the fiscal year just prior to the enact- ya 
ment of the Social Security Act by $18.3 billion. It Ui 
is $9.7 billion larger than the gross federal debt on * 
December 31, 1937. At the actuarial rate of 3% it will 
require an annual interest payment of $1,410 million, 
regardless of the rate at which the Treasury can bor- es 
row in the market.” U 

The study also points out that “the entire structure T 
of social security financing is based on the federal ey 
credit regardless of the condition of the federal budget er 
at any given time. It is not necessary to stress that a 
law that will require investment in government obli- 
gations in excess of existing debt will promote extrava- 
gance in expenditures.” 0 

The analysis also notes that absorption of the fed- 
eral debt into Treasury-managed funds will not only fi 
require a change in banking policy and credit prac- m 
tices, but will also create other problems particularly J 
in connection with the employment of banking funds t: 
and the maintenance of earnings under subnormal de- ‘ 
mand for banking funds. 

Attention is also called to the fact that if interest t 
rates remain at or near present levels conversion to y 
debt obligations bearing a rate of 3% may mean an c 
increase in the annual interest charge. Under these ( 
conditions there would be no improvement in the 1 
finances of the government, and the only possible gain ] 
would be found in the relative freedom of the Treasury 


in conducting its public debt transactions, particularly 
refunding operations. 

The conclusion reached is that, unless the full re- 
serve plan performs an essential function in the old- 
age benefit system, it should be abandoned in favor 
of a contingent reserve. 


British Recovery Accomplished with 
Balanced Budget 


British recovery from the depression has been 
accomplished with the government operating on a 
balanced budget, whereas in the United States the 
federal debt per capita has increased more than 100% 
since 1929, according to a recent study of depression 
and recovery in the United Kingdom and the United 
States made by the Economic Research Division of 
the National Industrial Conference Board. 


A feature of British recovery has been the boom in 
building construction, attributable to private enter- 
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prise unassisted by the State. Most 
of the building has been residential, 
and construction reached a peak in 
1936. Since the impetus given to 
British business by construction has 
declined, a high level of production 
has been maintained because of in- 
creased expenditures for armaments 
in 1937 and 1938. 


Real weekly earnings, which take 
into account changes in the cost of 
living, have been higher than the 
1929 level in the United Kingdom 
throughout the period of depression 
and recovery. In the United States 
real weekly earnings exceeded the 
1929 figure only in 1936 and 1937 and 
dropped below in the first half of 1938. 
Unemployment has been less severe 
in the United Kingdom since 1932. 


Corporate income, foreign trade 
and agricultural income have all been 
more stable in Britain than in the 
United States in the period 1929-1938. 
The British Government has reported a surplus in 
every year except 1933, while our own Federal Gov- 
ernment has not balanced its budget since 1930. 


Annual Report of the Commissioner 
of Internal Revenue © 


Bureau Press Release No. 115 contains excerpts 
from the annual report of the Commissioner of Inter- 
nal Revenue for the Government’s fiscal year ended 
June 30, 1938. Following are some of the high lights 
taken from the press release and from the report 
itself : 

Total collections of internal revenue taxes during 
the year amounted to $5,658,765,314, as compared 
with $4,653,195,315 during the fiscal year 1937, an in- 
crease of $1,005,569,999, or 21.6 per cent. Collections 
during the year exceeded those of any previous fiscal 
year in the history of the Bureau of Internal Revenue. 
Income tax collections amounted to $2,586,243,954 for 
the year as compared with $2,148,663,876 for 1937, a 
gain of $437,580,078, or 20.4 per cent. 

There were 25,584,889 tax returns filed in collec- 
tors’ offices during the year, as compared with 
15,257,987 filed during 1937, an increase of 10,326,902. 
Of the total returns filed, 7,616,196 were income tax 
returns, compared with 6,735,454 filed in 1937, an 
increase of 880,742. The remainder of the increase 
may be attributed to returns filed under Titles VIII 
and IX of the Social Security Act. 

The number of income tax returns examined and 
closed during the fiscal year 1938 was 2,718,442, of 
which 1,975,358 were filed by individuals and partner- 
ships and 743,084 by corporations. The number of 
cases in which agreements were executed by tax- 
payers consenting to the immediate assessment and 
collection of deficiencies was 193,120, or 94 per cent of 
the cases in which deficiency taxes were assessed. 

Estate and gift taxes.——Collections of estate tax for 
the year reached the highest level in the history of this 
tax and amounted to $382,175,326, which is 
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$100,539,343 in excess of the collections for the pre- 
vious year. This increase is attributable largely to 
the lowered exemption and the higher tax rates 
provided by the Revenue Act of 1935. Collections, how- 
ever, were somewhat adversely affected by the opera- 
tion of the optional valuation clause contained in the 
Revenue Act of 1935, which permits executors to value 
estates either as of the date of death or as of one year 
after the date of death. The election to return tax 
upon the lower basis was taken in 2,411 estates and 
resulted in a reduction in collections of more than 
$27,000,000. The collections of gift tax increased from 
$23,911,783 in 1937 to $34,698,739 in 1938. The col- 
lection of approximately $35,500,000, representing de- 
ficiencies asserted in 742 estate and gift tax cases, was 
delayed pending adjudication of appeals filed with the 
United States Board of Tax Appeals. 


Tobacco taxes.—Collections of tobacco taxes amounted 
to $568,181,968 for the fiscal year 1938, which rep- 
resents the largest annual collection from this source 
since the first internal revenue taxes in 1862, making 
the fourth consecutive year that these collections have 
exceeded all previous annual collections. The col- 
lections show an increase of $15,927,822, or approxi- 
mately 3 per cent over the collections for 1937. 

The tax on small cigarettes amounted to $493,432,960, 
an increase of $17,405,753, or 3.66 per cent, over the 
previous year, and represents 86.8 per cent of the total 
tobacco taxes collected during the year. 


Admission taxes.—During the year considerable atten- 
tion has been paid to cases wherein attempts have 
been made to avoid payment of proper taxes on tickets 
or cards of admission to theaters, operas, or other 
places of amusement, sold at newsstands, hotels, and 
places other than the ticket offices of such theaters, 
operas, or other places of amusement, at prices in 
excess of the established price therefor. As a result 
of a concerted drive, several theater ticket brokers 
were prosecuted for failure to properly stamp tickets 

(Continued on page 122) 
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Over-Allowances 


(Continued from page 82) 

This condition is covered in the first paragraph (also 
in the second sentence of the second paragraph) of 
Rule No. 15, which states that if the car is sold for 
a price in excess of its trade-in valuation, the tax is 
due on such excess.'! In the same deal, $8 would be 
the taxable amount if the trade-in allowance figure 
was used as a basis, for the following reasons: 


1. The Department holds, in effect, that if the over-al- 
lowance is not shown on the billing, the trade-in allowance 
must be considered the trade-in valuation. * 


2. Since the $550 sale price does not exceed the “trade-in 
valuation” of $790 (but to me it is still the trade-in allow- 
ance), tax is due on the selling price of parts and other tangi- 
ble personal property which had gone into the reconditioning 
of the trade-in. This condition is covered in the third para- 
graph of Rule No. 15. 


In Deal No. 3, the sale price of $110 exceeded the 
trade-in valuation of $100 in both cases, so the tax- 
able amount is such excess, or $10. 


We should not over-look the significance of the 
fact that the “actual receipts” were the same as the 
taxable amounts when the over-allowance was de- 
ducted in this case—because, as I have already in- 
dicated, the tax is based primarily on gross receipts 
from the sale of tangible personal property. It is 
true the two amounts would not be the same in every 
instance. For example, suppose in Deal No. 3, the 
used car had been sold for $90: Then, the tax would 
have been computed on the selling price of parts, etc., 
used in reconditioning the car—which would have 
reduced the “actual receipts” by $20, and the total in 
the taxable amount column would not have been re- 
duced in the same amount because the selling price 
ot parts, if any, would have been substituted for the 
$10 “excess” (which could not, in any event, reduce 
the total more than $10—because “losses” are not 
deductible). 


Provisions of the Act Considered 


Now let us consider provisions of the statutes which 
appear pertinent. Section 2 of the Act imposes the 


trade-in valuation. If, however, the traded-in property is sold for 
a price in excess of its traded-in valuation, then the tax is due with 
respect to the amount realized in the resale in excess of its trade-in 
valuation. 

Again, if any traded-in property is reconditioned or repaired and 
later sold at a price not in excess of its trade-in valuation, the 
seller will be required to pay the tax only with respect to the selling 
price of such parts or other tangible property which may have gone 
into the repair of reconditioning of the traded-in article thus resold. 

This rule has no application to sales of used tangible personal 
property to users or consumers, which property has been acquired 
by taxpayers under the Act in any manner other than as valuable 
consideration for the sale of other tangible person property by such 
taxpayers. Such sales carry a liability for tax. For example, an 
automobile dealer is liable for tax with respect to his entire receipts 
from sales of used cars purchased outright by him from other 
persons, or acquired otherwise than as valuable consideration for 
the sale of other cars by himself. (Italics of ‘‘trade-in valuation’”’ 
are the author's.) 

Editor’s Note: Since Mr. Dibble wrote this article, Rule No. 15 
has been entirely revised. Effective December 1, 1938, tax is due on 
the total gross receipts from the sales of traded-in property. Under 
the revised rule, taxable ‘‘gross receipts’’ from the sales of used 
cars (as well as from sales of new cars) are determined from the 
cash received plus the fair trade-in values of used cars taken in 
trade—as ascertained from the lowest quoted values in recognized 
used car valuation guides. (Bulletin of Department of Finance to 
all automobile dealers, dated November 17, 1938. CCH IIl. State and 
Local Tax Service, {| 68-010.) 
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tax upon persons engaged in the business of selling 
tangible personal property at retail in the State at 
the rate of 3 percent (after July 1, 1935) of the gross 
receipts from such sales. “Gross receipts,” as defined 
under Section 1, means “the total selling price or the 
amount of sale.” In turn, “selling price” or the “amount 
of sale” is defined under the same section as “the 
consideration for a sale valued in money.” (Emphasis 
mine.) 

Observe that the selling price, or amount of sale, 
is the consideration valued in money. Certainly such 
definition would distinguish the “selling price” from 
the “list price” of an article, for a list price may be 
no more than a recommended price which may not, 
and certainly is not realized when the trade-in allow- 
ance exceeds the trade-in valuation. As I see it, the 
“selling price” of an article must be the list price, less 
any over-allowance in every case, irrespective of the 
form of billing or buyer’s agreement, because mere 
form cannot change “the consideration valued in 
money.” Furthermore, the evidence of the value is 
not entirely lacking where the taxpayer records the 
trade-in value on his books; or, would not be lacking 
where he can show by standard used car appraisal 
books and/or by the results of his operations that the 
values he placed on trade-ins, as of the date when 
accepted in trade, were bona fide. 


The Department recognized this distinction between 
“list price” and “sales price” when it stated, “There 
is no necessary identity between the list price of 
merchandise and the receipts from the sale thereof.” 
Yet it presumes and holds, in effect, that the list price 
must be the selling price if the over-allowance and 
true value of the trade-in are not shown on the sales 
invoice! How the method of billing can take pre- 
cedence over the obvious meaning of the Act is beyond 
my comprehension. Even by stretching one’s imagi- 
nation to the limit, it is inconceivable that a taxpayer 
could ever increase the value of traded-in property, 
or his gross receipts, by his failure to set out the true 
value thereof on the sales invoice—but that happens 


to be the positive destination of the Department’s 
logic! 









11 Incidentally, the Department interprets Rule No..15 to mean, 
today, that the dealer should pay tax on the excess of the sales 
price over the trade-in valuation, or the value of parts used in 
reconditioning the car, whichever is greater. On May 23, 1934, 
I took issue with the Department on this interpretation, pointing 
out that two separate and distinct conditions exist in the rule, 
namely, (1) when the sales price is in excess of the trade-in valua- 
tion, and (2) when the sales price does not exceed the trade-in 
valuation. When the sales price is greater, tax is due on the 
‘fexcess,’’ nothing being said to the effect that tax is ever due on 
parts under the first condition. A reply received from the Depart- 
ment on May 28, 1934, conceded this point and ruled that when the 
sales price was in excess of the trade-in value, tax was due on such 
excess, irrespective of the fact that the value of parts might be 
greater. But a change in personnel has resulted in reversing this 
admission, and the interpretation today is as already stated. 

22 What other conclusion could be reached? For instance, if you 
used the $790 trade-in allowance figure as the trade-in valuation 
in Deal No. 1, it would not be reasonable, under any circumstances, 
to presume that the trade-in valuation was only $475 for the same 
car in Deal No. 2. 

3In Reif v. Barrett, 355 Ill. 104, 188 N. E. 889, the Illinois Su- 
preme Court said in part: ‘‘The act does not undertake to define 
or state that a charge account or sale on time is not a sale, but 
the act as interpreted provides the tax shall only be paid as and 
when the payments are received by the seller . . ."’ (fifth para- 
graph). Also see Section 1 of the Act defining ‘‘gross receipts” 
for similar statement, and Section 3 where the value received other 
than money must be reported. 
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Substance of Transaction Compared 
with Form 


Moreover, it was held in the case of R. S. Blome 
& Co.* that: 


“Appellants are correct in their contention that the appel- 
lee, Director of Finance, was without power to control the 
appellants’ method of billing to or the form of their contracts 
with owners. The statute provides the method of computing 
the occupational tax where the taxpayer fails, or refuses to 
keep books and make reports, and only such penalties as are 
provided by the statute can be imposed upon the taxpayer.” 


The Court’s opinion was: 


“When sales to the owners are of fabricated materials or 
equipment, the Department may compute the tax on the 
price of such materials so fabricated, but when materials are 
furnished to be used to erect or repair a structure, the service 
involved in such erection or repair does not constitute tan- 
gible personal property, or the sale thereof.” ” 

The main point I am bringing out, of course, is 
that, according to the above decision, the Director of 
Finance is without power to control the taxpayer’s 
method of billing. It might be argued, in our case, 
that the Department is not attempting to control the 
method of billing cars, but is only suggesting a means 
by which a dealer may, for his benefit, obtain deduc- 
tion for over-allowances. That much, I am sure, is 
appreciated by the dealers. Nevertheless, such im- 
position does not seem to be warranted under the Act, 
nor does the attitude of the Court in the above case 
seem to sanction it; for it said, in effect, that a failure 
to comply with an administrative expedient would not 
result in making taxable that which is not taxable 
under the statutes.” 


Similarly, in applying income tax laws, the courts 
have held time and again that the substance, and 
not the form of the transaction should control.” 


Summary of an Actual Case Where Series 
of Used Car Trades Involving Over- 
Allowances Were Analyzed 


Because the Department’s ruling on over-allowances 
appeared to be so unreasonable, and because its argu- 
ments to support it seemed to be without any support 
in actual practice, I decided to analyze an actual case 
where the dealer used the “Over-allowance” account 
as prescribed by the General Motors Dealers’ Account- 
ing System Manual. In my opinion, my analyses of 
the entire series of trades beginning with over-allow- 
ances (there were 37 series, involving 105 sales), and 
all beginning (but not ending) within a five-month 
period, definitely support my contention that over- 
allowances should be allowed as deductions in com- 
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puting the “sales” tax, even though the billings do 
not show such over-allowances. 

What I did in this case was to analyze the entire 
series of used-car trades which began with recorded 
over-allowances when the new cars were sold. Where 
there were no over-allowances recorded, those series 
of trades were ignored in my analyses, because I was 
only interested in the results from those trades which 
began with a recognized and recorded over-allowance. 


The results of my work are summarized as follows: 


Original trade-in allowances ...............02.0000 $23,157 
Deduct “Actual values” of cars when 
acquired: 
Actual sale prices of cars...’... 
Add back: Revaluation adjustments 
made to original appraisals *......... 621 


Toor $21,306 





Estimated sale values when cars were 


CURE ene ect icics Sutin AO $21,927 
Less: Reconditioning costs 








Ec Me ort oo arene EC oe ee $ 2,964 
Estimated over-allowances as recognized and re- 
corded by the dealer when new cars sold.......... 





Difference * 


Since the results of this particular dealer’s opera- 
tions bear out that he, at least, knew almost to the 
dollar the amount he was over-allowing on used cars 
at the time they were acquired, this tends to prove that 
there would be no “evasion” nor unjustified reduction 
in the tax if such over-allowances, as recorded on his 
books but not shown on billings, were allowed as 
deductions in arriving at his sales tax liability. 


Furthermore, I would like to direct the reader’s 
attention to the practicability of allowing such over- 
allowances as deductions, even though not shown on 
the sales invoices. Previously (before ruling they 
could be deducted if shown on the billings), Repre- 
sentatives of the Department contended that to permit 
their deduction would simultaneously furnish the tax- 
payer with a legal means to evade or abate the tax 
without justification. Just what their contentions are 
now, I am unable to state. But certainly there is no 
opportunity to evade the tax, even if a dealer should 
value the trade-ins ridiculously low. All that he could 
expect to do would be to postpone the tax liability, 
for if the values were placed too low, he would have 
to pay tax on the excess of the sales prices over /iis 
trade-in valuations when the used cars were subse- 
quently sold. Even the possibilities of postponing 
the payment of the tax could be prevented by the 
Department enforcing the provisions of Article 7, 
which gives it the power and authority to “review and 
revise” the values as determined by the seller. 








4R, 8. Blome & Co., et al. v. Ames et al. ('37), 356 Ill. 456, 6 
N. E. (2d) 841 (CCH Ill. State and Local Tax Service, {| 61-008.01 
and 68-018). 

5 Incidentally, the Illinois Supreme Court subsequently overruled 
part of its construction in this case, and held in Herlihy Mid- 
Continent Co. v. Nudelman, 12 N. E. (2d) 638 (CCH Ill. State and 
Local Tax Service, { 68-026 before revision) that contractors engaged 
in the construction of sewers, etc., were not subject to tax on 
gross receipts from either labor or material used. 

6 Rule 6 in question in this case, as promulgated by the Depart- 
ment of Finance, prescribed that if no separation was made, either 
in the contract or billing, of labor and materials, the tax com- 
putation would be on the lump sum paid for both labor and ma- 
terials. (See Court’s statement of Facts in the Blome case.) 


1" First Seattle Dexter Horton National Bank v. Comm’r., 77 F. 
(2d) 45 (CCH U. S. Tax Cases, Vol. 35-1, 9340), and cases cited. 
Another important case on this subject is the comparatively recent 
Supreme Court decision in Gregory v. Helvering, 293 U. S. 465, 55 
S. Ct. 266 (CCH U. S. Tax Cases, Vol. 35-1, {| 9043), wherein an 
alleged reorganization was disregarded even though it complied 
literally with the terms of the statute. 

1% That such revaluation adjustments must be added back to the 
actual sales to obtain the original estimated sales is proved by the 
fact that the net gross loss on all the used car sales considered 
amounted to $51, as determined from the adjusted cost bases (after 
over-allowances and revaluation adjustments were deducted from 
the original trade-in allowances)—which is the same as the amount 
of difference between the estimated and actual over-allowances. 
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Indiana’s Rule on Trade-Ins Compared, 
and Related Comments on Legality 
of the Illinois’ Rule 


Indiana’s rule relative to trade-ins under the Gross 
Income Tax Act is such that only the “boot” or addi- 
tional consideration in cash or property of unlike kind 
received is taxed when property of like kind is sold 
and exchanged.’® For instance, if a new car is sold 
for $900, and $500 is allowed for a used car traded in, 
tax would be due on only $400—the “boot.” 

Admittedly, marked differences exist in many pro- 
visions of the “sales” tax laws of Indiana and Illinois. 
Indiana, for example, computes the tax on practically 
all kinds of income, including income from services, 
interest, etc.: Illinois, on the other hand, has ex- 
cluded such income in computing its tax. The Indiana 
statute specifically excludes “gross receipts represented 
by the value of tangible personal property 
received in reciprocal exchange for . . . tangible per- 
sonal property of like kind,” 2° whereas, the Illinois 
Act does not contain a similar stipulation. Section 
1 of the Illinois Retailers’ Occupation Tax Act does, 
however, provide that “selling price” or the “amount 
of sale” means the consideration for a sale valued in 
money, whether received in money or otherwise, in- 


cluding cash, credits, services and property of every 
kind or nature.? 


The Department has ruled, nevertheless, that the 
gross receipts from the sales of traded-in property are 
taxable only to the extent provided in Rule No. 15.72 
While there has always been considerable uncer- 
tainty regarding the legality of this rule, and there is, 
I understand, a case pending now before the Illinois 
Supreme Court which is expected to dispense with 
such uncertainty, the fact remains that so long as the 
rule stands the administrative effect will be the same 
as though it were included in the Act. 


Most everyone, I believe, is beginning to realize 
the awkwardness and administrative difficulties of 
applying Rule No. 15. It is just a rule to be followed 
blindly, which necessitates a lot of needless detailed 
work. As I look at it, either the entire receipts from 
the sale of each trade-in should be taxed, or only the 
“boot,” as is the case under the Indiana law. It 
should be simply one or the other with no complica- 
tions. If the Court decides that the entire receipts 
from the sale of each trade-in must be taxed under 
the law, there is, of course, no place for Rule No. 15. 
Automobile dealers and others similarly situated 
should then endeavor to have the law amended and 
include an “exchange” provision similar to the one 
contained in the Indiana law. If this should be im- 
possible, the dealer simply would have to include the 
tax in the used-car sales, as he now does for new car 
sales. Should the Court decide that Rule No. 15 has 


1% Regulation 1616 of the Indiana Gross Income Tax Division, 
Page 81 of 1937 Regulations. 

2” Section 1 (m) of the Indiana Gross Income Tax Act, (which 
starts at the bottom of page 3 of the 1937 Regulations). 

2% Editor’s Note: This provision has been incorporated in the 
revised Rule No. 15, effective December 1, 1938. 

21 While Rule No. 15 mentions only ‘‘automobiles,’’ the same rule 
applies to other traded-in property, such as radios. (See CCH IIl. 
State and Local Tax Service, { 60-113.01.) 
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a place under the statutes, then the rule should be 
amended to tax only the “boot.” 


The state auditors probably could double or treble the 
number of their contacts with automobile dealers if re- 
lieved of the voluminous detail required under the 
present rule. This would undoubtedly mean an increase 
in tax collections, for obvious reasons. Honest taxpayers 
(and most of them are) would have no objections to this 
because it is only fair that everyone should pay the 
correct amount of tax. As a matter of fact, one of 
the main criticisms of the Department has been its 
failure to get around and audit everyone. Nor has it 
been fair to let a taxpayer struggle along the best 
he could for a number of years, paying what he 
honestly thought he should as he understood the 
law, and then discover by a state audit that he has 
been wrong and owes the state several thousand dol- 
lars over such period of years.2** Many times, these 
taxpayers had been erroneously advised at the be- 
ginning by so-called representatives of the Depart- 
ment, which cannot, in a number of cases, be verified 
because the representatives are no longer with the 
Department, and there is no written evidence. Yes, 
these taxpayers in Illinois would have been much 
better off if everyone of them had had an audit within 
a year or two after the “Sales” Tax Act was passed— 
and so would other taxpayers who have not as yet 
had their sales tax checked by the state, or by a 
public accountant, to learn about their mistakes. 


Needless to say, the question of whether or not 
over-allowances should be allowed as deductions would 
be entirely eliminated if the tax was paid on the 
“boot” received in transactions involving exchanges 
of property. 


Statute of Limitations under the Illinois Law 


According to the Rules and Regulations promulgated 
by the Department of Finance of the State of Illinois, 
“There is no statute of limitations on the Retailers’ 
Occupation Tax liability. Persons who incur liability 
remain liable until they make proper payment.” ” 
But if this is true, just what is the significance of the 
provision in Section 7 of the Act that the books and 
records of the taxpayer shall be preserved for a period 
of at least three years, unless the Department, in writ- 
ing, authorizes their destruction or disposal at an 
earlier date? Apparently, it has no practical value, 
unless the legislature intended it to be some form of 
relief against unlimited impositions, because a tax- 
payer who destroyed his records more than three 
years old would find himself at a disadvantage, if not 
at the mercy of the Department when an additional 
assessment was made for those years for which the 
records were destroyed. In spite of the fact that the 
amount of the Department’s additional assessments 





21a FRditor’s Note: Judge Harry M. Fisher took identically the same 
attitude in January 1939 in two cases (Frank Cerny and Anthony 
Papas) in which he said: ‘‘It is unfair to wait four years and then 
pounce on these taxpayers. It shows a lack of diligence on the part 
of the department of finance.’’ Because of the department’s tardi- 
ness, he reduced to $300 each two claims against the merchants. 
(Chicago Tribune, 1-6-39.) 

2 Page 7 of the Rules and Regulations relating to the Illinois 
Retailers’ Occupation Tax Act, as revised March 15, 1938. 
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are prima facie correct,?* what do you suppose would 
be a court’s attitude toward taxpayers contesting ad- 
ditional assessments made for prior periods of more 
than three years under the following conditions? 

1. The taxpayer had actually destroyed or lost his rec- 
ords more than three years old. 


2. The taxpayer refused to present to the State auditor 
any records more than three years old. 


3. The taxpayer allowed the State auditor to examine all 
his records, but refused to pay the deficiencies for periods 
going back beyond three years, contending he should not 
pay the tax because he was not required to keep his records 
for more than three years, etc. 

It seems to me that if a taxpayer destroyed or lost 
his records, he certainly would have a strong case 
against the state to repel any additional assessments 
for periods beyond three years. If he refused to pre- 
sent his records, and the State arbitrarily determined 
the amount of the supposed deficiency on, say, the 
basis of yearly deficiencies for the three years imme- 
diately preceding the audit, the taxpayer’s case might 
not be so strong—because the refusal to present the 
records could be construed as an attempt to hide 
behind technicalities and unjustly evade the tax, etc. 
Yet, in the absence of fraud, it has been found practical 
in other tax laws to limit the period during which 
deficiency assessments may be imposed and collected.** 
Tam inclined to believe that the third condition might 
constitute a weak case for the taxpayer, because the 
fact he allowed the state to examine his records could, 
in a certain sense, be interpreted to mean that only by 
his voluntary act was it possible for the State to de- 
termine the exact amount of deficiency; and since 
there is no question about the tax having been under- 
paid, the state can collect it. Still, the taxpayer may 
argue that the state lost its right to make the addi- 
tional assessment because it was not determined within 
three years. Section 4 of the Act, dealing with audit- 
ing of returns and deficiencies, prescribes in part: 

“As soon as practical after any return is filed, the depart- 
ment shall examine such return and shall correct such re- 
turn according to its best judgment and information, me 
(Emphasis mine.) 

The “practical” period during which the department 
shall examine the returns might be, and I think should 
be interpreted, in the absence of fraud, in the light of 
Section 7 (which mentions that three-year period 
records must be preserved). “As soon as practical” 
certainly does not convey a similar meaning such as 
“eternity.” Yet, the Department says that the tax- 
payer remains liable, without any limitation of time, 
for the tax until proper payment is made. In my 
humble opinion, the Department has certain obliga- 


ae See Sections 4 and 5 of the Illinois Retailers’ Occupation Tax 
ct. 


**For Federal income tax, see Section 275 of the 1938 Act, which 
requires assessment within three years. Indiana has a three-year 
Statute of limitations in their Gross Income Tax Act, Sec. 12(a), 
Chap. 50, Laws 1933; as amended by H.B. No. 227, Laws 1937 
(See CCH Ind. State and Local Tax Service, { 12-103 and 12-103.01). 

“Section 8 of the Retailers’ Occupation Tax Act furnishes the 
Department with the authority to examine the books of the tax- 
Payer. 

**CCH Ill. State and Local Tax Service, { 63-704.01. 

* CCH Ill. State and Local Tax Service, { 23-720 and 23-721, for 


example. Suits are instituted in an action of debt for the collec- 
tion of personal property taxes 
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tions to assume under Section 4 of the Act, and if it 
fails to do so, should be estopped from assessing and 
collecting deficiencies “eternally.” The proverbial 
“heads I win, tails you lose” should not be tolerated 
in taxation. 


Under Section 5 of the Act, it is provided that the 
Department may recover unpaid taxes, penalties or 
interest in a civil action. Prior to July 1, 1937, re- 
covery was made in an action of debt.*® ‘True, the 
Department can argue with considerable force that 
suit to collect the “sales” tax may be brought at any 
time—as is the usual case under personal property 
tax laws.?? The subject is too involved to attempt to 
cover it thoroughly in this article. But I believe a 
strong case might be worked out whereby the De- 
partment would be estopped from enforcing collec- 
tions of deficiencies not determined within the three- 
year period mentioned in Section 7—or, at least, 
within a reasonable time. 





Purposely I have raised these questions regarding 
the possibilities of an “inferred statute of limitation” 
under the Illinois Retailers’ Occupation Tax Act be- 
cause a dealer, who finds himself confronted with an 
additional assessment as a result of the Department’s 
unreasonable attitude toward over-allowances, would 
be justified in invoking any legal obstacle to prevent 
the collection of tax on amounts representing actual 
over-allowances. 
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Taxation of Life Insurance Companies 
Under State Laws 


(Continued from page 75) 
courts generally,*° tax liability must be determined by the 
real nature of the contract involved and not by theoretical 
systems of accounting or bookkeeping. As stated by 
the Supreme Court of Kansas in State ex rel. Brewster 
v. Wilson, (1918), 102 Kans. 752, 172 Pac. 41, 42, 

“It cannot be presumed that the Legislature intended that 

the collection or noncollection of the premium tax should 
be governed by a question of bookkeeping nor on an undue 
significance to mere words of terminology.” 
Nor can it be said that any statute dealing with the 
receipt of money or property also includes construc- 
tive receipts thereof.*t Regardless of the prevailing 
accounting practices, it is felt that no theory of statu- 
tory construction will support a tax on a premium, 
the payment of which has not been made in fact. 


Deductions 


Another item of importance in establishing the tax 
is permissible deductions. All statutes authorize de- 
ductions of some kind, such as dividends, return pre- 
miums, reinsurance premiums received, reinsurance 
premiums paid, and death losses. In this matter of 
deduction, lack of uniformity is quite pronounced. 
For example, the Arkansas statute based upon “gross 
premium receipts” restricts deductions to reinsurance 
premiums received.*? In Delaware, where the tax 
is upon "BTSs amount of premiums received from 
residents” it is permissible to deduct all dividends, 
return premiums on cancelled policies, and reinsur- 
ance premiums paid authorized companies. 

The most important element in the matter of de- 
ductions is dividends. Inequities in connection with 
dividends arise from the fact that premium taxes are 
often based upon all policies of life insurance with- 
out reference to type of company or plan of insur- 
ance. In other words, the tax is exacted from both 
mutual and stock companies and upon both partici- 
pating and non-participating business. 

In participating insurance, the premium rate is fixed 
in a sufficient amount not only to meet all reasonable 
charges and disbursements but also an additional 
amount is included for possible contingencies. Any 
portion of the gross premium not actually used be- 
comes a part of the divisible surplus and is returned 
to the policyholder by a so-called dividend. 

In non-participating insurance, the premium rate 
is less than that for participating insurance because 
no dividends are payable. The amount of premium 
is inflexible and prevails over the entire premium- 
paying period. The net result is that for the same 
amount of coverage in the first instance a greater 
amount is collected from a participating policyholder 
than from a holder of a non-participating policy. Divi- 
dends permit equalization of costs of the two classes 


See especially Mutual Benefit Life Ins. Co. v 
(1908), 128 Ky. 174, 107 S. W. 802. 

41 Wathen v. England, (1898), 102 Ky. 537, 44 S. W. 92 

4 ‘In estimating such gross premium receipts, said companies 
shall not take credit for any commission paid agents, for losses 
of any kind, or for any dividends, under whatever name called, 


. Commonwealth, 


paid policyholders, or any cash paid policyholders for surrender 


of policies. The purpose of this law is to impose a tax of two and 
one-half per cent on the gross receipts of every insurance company 
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of business. A premium tax, therefore, based upon 
the contractual or stipulated premium without divi- 
dend deduction results in a discrimination against 
participating business. To prevent this inequity, de- 
duction of dividends must be permitted. The District 
Court of the United States for New Jersey in Mutual 
Benefit Life Insurance Company v. Herold, (1912), 198 
Fed. 199, aff’d C. C. A., 3d Cire., 201 Fed. 918, cer- 
tiorari denied 231 U. S. 755, 58 L. ed. 468, very clearly 
pointed out this element in the following manner: 
“Furthermore, while perhaps not illegal, it is in a sense 
unfair, and therefore presumably contrary to the intention of 
Congress, as between a mutual company and a stock com- 
pany, to tax the dividends in question as income received, 
The policyholder in a stock company pays a uniform and 
fixed premium each year. The premium in his case is not 
‘loaded,’ but is presumed to represent cost as nearly as may 
be, for the reason that the stability of his policy is assured 
by the stock of the company, and not, as in the mutual plan, 
by premium payments avowedly in excess of the cost of the 
insurance. It would seem to be fair and equitable, therefore, 
between the two classes of companies, to tax them upon the 
premiums actually paid them by their policyholders, and not 
to tax one class upon premium payments actually received 


and the other upon payments which at the utmost are only 
‘constructively received.’ ” 


In the absence of clear language precluding it, a 
premium tax statute should be construed so as to 
permit dividend deductions. The prevalent base for 
the tax is “gross premiums.” In some instances, this 
expression has been assumed to mean the annual pre- 
mium established on the face of the policy. Mani- 
festly, by the clear weight of authority, this construction 
cannot be supported. Most insurance is sold by agents 
compensated by commissions on premiums. The 
agent receives a certain percentage of the stipulated 
premium and the company is entitled to the balance. 
The expression “gross premium” therefore requires 
the payment of a tax on the amount that actually is 
paid by the policyholder to the agent and not on 
the amount that the company may receive. The court 
in People ex rel. Continental Insurance Co. v. Miller, 
(1904), 177 N. Y. 515, 70 N. E. 10, very aptly pointed 
out that the expression “gross premiums” was used in 
order to “exclude any deductions for the commissions 
of agents or the expenses of doing business.” A simi- 
lar observation was made by the Supreme Court of 
Missouri in Massachusetts Bonding and Insurance Co. ¥. 
Chorn, (1918), 274 Mo. 15, 201 S. W. 1122, 1126. To 
reiterate, statutory reference to “gross premium” is 
not intended as “stipulated premium” or “premium 
appearing on the face of the policy.” 


Statutory Treatment of Dividends 
as Deductible Items 
The statutes of only four states ** expressly deny 


the deduction of dividends, while such deductions 
are expressly authorized by the laws of fifteen states.” 





coming within the description hereinabove given.’’—Sec. 7965, Digest 
1937, am’d Act 4, L. 1938. 


43 Arkansas, Sec. 7965, Dig. 1937, am’d Act 4, L. 1938; Georgia, 


Sec. 7, Ch. 360, L. 1935; Kentucky, Sec. 4226, Ky. S. 1936; Louisiana, 
Sec. 8704, G. S. 1932, am’d Act 20, L. 1934. 

# Delaware, Sec. 87, R. C. 1935; Idaho, Sec. 40-804, Code 1932, 
am’'d Ch. 33, L. 1937; Illinois, Sec. 409, S. B. 270, L. 1937; Indiana, 
Sec. 39-4802, Burns’ St. 1933, added Sec. 235, Ch. 162, L. 1935; Min- 
nesota, Sec. 3347, Mason's S. Supp. 1936; Mississippi, Sec. 108, Ch. 
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(a) Deduction Not Allowed 


Before considering court expressions dealing with 
the main question of deduction, it is to be noted that 
the courts of two states have described the kind of 
payment that may be considered a dividend for de- 
duction purposes. Quite definitely, it is not every 
payment made to a policy holder that may be classed 
as a dividend merely because it has some relation 
toa premium payment. The Supreme Court of Indi- 
ana, in Metropolitan Life Insurance Co. v. State, (1917), 
186 Ind. 407, 116 N. E. 579, while recognizing the 
general principle of dividend deduction, held that the 
doctrine had no application unless the dividend pay- 
ments were the result of some contractual obligation. 
On this point the court said: 

“The whole question is one of contractual obligations and 
of property rights, rather than the economic source of par- 
ticular funds, and unless, as in the mutual plan, there is a true 
abatement of premiums, the insurance company, under the 
statute at issue, is liable to taxation on all credits received 
from policyholders in this state on account of insurance 
premiums, whatever the form of such credits.” 

For a further analysis of this theory see the later 
case of Metropolitan Life Insurance Co. v. State, (1924), 
194 Ind. 657, 144 N. E. 420. 


In the case of State ex rel. Hardware Mutual Cas- 
valty Company v. Hyde, (1924), 304 Mo. 447, 264 S. W. 
381, the tax was based upon “premiums received, 
whether in cash or in notes” and the policies of the 
company in question were written upon the basis of 
one-year coverage only. Dividends were not paid 
to policyholders except as a credit on renewal pre- 
miums. The court refused to allow a deduction of 
this type of dividend upon the theory that the divi- 
dend was not in reality a contractual payment. 
Whether it would ever be received by the policyholder 
depended upon whether he made a subsequent con- 
tract with the company. This was the ground of 
distinction between the case at bar and the previous 
holding of the court in State ex rel. National Life 
Insurance Company v. Hyde, (1922), 292 Mo. 342, 241 
S. W. 396. The underlying principle of this decision, 
as in the Indiana case of Metropolitan Life Insurance 
Company v. State, (1917), 186 Ind. 407, 116 N. E. 579, 
is that, to be allowed as a deduction, any bonus or 
dividend must be paid under some absolute contrac- 
tual obligation so to do on the part of the company. 


[In a few states, considerable importance has been 
placed upon the expression “gross premiums” or 
similar verbiage relating to the tax base, with the 
result that the courts have construed such expressions 
to mean the premium stipulated upon the face of the 
policy instead of that portion of the stipulated pre- 
mium after the return of dividends to the policy- 
holders. A survey of decisions of this nature will 
prove of interest. 

One of the early cases is that of People ex rel. Con- 
necticut Mutual Life Insurance Company v. State 
Treasurer, 31 Mich. 6, in which the Supreme Court 
held that dividends used in abatement of premium were 
not deductible under the statute imposing the tax upon 
all insurance premiums received in cash or otherwise. 
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The conclusion of Division No. 2 of the Court of 
Appeals of Georgia in New York Life Insurance Com- 
pany v. Wright, (1924), 31 Ga. App. 713, 122 S. E. 
706, prevents either the deduction of dividends or 
their exclusion from the amount of “gross receipts.” 
The opinion does not give the facts of the case but 
it appears that the court treated “gross premium” to 
be synonymous with “stipulated premium.” This con- 
clusion—not from the Georgia court of last resort— 
is against the weight of authority. 

The statute considered in State ex rel. Northwest- 
ern Mutual Life Insurance Company v. Tomlinson, 
(1919), 99 Ohio St. 233, 124 N. E. 220, placed the tax 
on “gross amount of premiums received with- 
out . . . any deductions whatever.” ‘The court, on 
the ground of legislative history, held that dividends 
could not be excluded from “gross amount of pre- 
miums received.” As was pointed out in the opinion, 
as early as 1893 the Legislature had enacted a pre- 
mium tax statute expressly providing for deduction 
of dividends from “gross receipts.” In 1902, the law 
was amended by eliminating the deduction of divi- 
dends and substantially the same inhibition against 
dividend deduction was carried in subsequent acts. 
In the absence of this legislative history a contrary 
conclusion would have been reached. On this point, 
the following is taken from the opinion of the court: 

“The question as to the meaning of the term ‘gross amount 
of premiums received’ is not a new one in the courts of the 
United States, nor in the courts of many of the states, but 
has never been settled in Ohio, and were it not for the words 
‘without . any deductions whatever,’ or were these 
sections as they now exist the first enactments upon the 
subject in Ohio, we would have little difficulty in arriving 
at the conclusion that the term ‘gross amount of premiums 
received’ from policies covering risks within this state con- 


templated only the premiums actually = by the policy- 
holders to the insurance company; 


In reality, this case upholds the —n that divi- 
dends are to be deducted from stipulated premiums 
in order to ascertain the base, where the statute im- 
poses the tax on “gross premiums.” 

Although the case of Cochrane v. National Life In- 
surance Company, (1925), 77 Colo. 243, 235 Pac. 569, 
is often cited against deduction of dividends, the deci- 
sion has little value as a precedent in considering the 
statutes of other states. The Colorado statute pro- 
vided for the payment of a 2% tax “on all premiums 
collected or contracted for in this state or from the 
residents thereof . provided in the case of com- 
panies engaged in fire or marine insurance, the tax 
shall be collected on such premiums after deducting 
from the gross amount thereof the amounts paid to 
policyholders as returned premiums, and the amounts 
paid as premiums to admitted companies for re- 
insurance, and in cases of life insurance companies, 
the tax shall be collected on the gross amount of 
premiums collected or contracted for after 
deducting therefrom the amounts paid as premiums to 
admitted companies for reinsurance.” 

The court, in holding that dividends applied to the 
payment of premiums were subject to the tax, predi- 
cated its position upon legislative intent, as disclosed 
by change in the statute from the basis “gross amount 





20, L. 1935, am’d Ch. 117, L. 1938; New York, Sec. 187, Tax Law 
(Ch. 60, Cons. L.) am’d Ch. 530, L. 1937, Ch. 128, L. 1938; Okla- 


homa, Sec. 10478, Stat. 1931; Sec. 2, Art. XIX Const.; Oregon, 


Sec. 46-109, Code 1930; South Carolina, Sec. 7948, Code 1933; South 


Dakota, Sec. 9315, Comp. L. 1929; South Dakota, Sec. 9374, Comp. 
L. 1929; Utah, Sec. 43-3-7, R. S. 1933, am’d Ch. 40, L. 1935; Vermont, 
Sec. 984, P. L. 1933; Wisconsin, Sec. 76.34(2) St. 1937; Wyoming, 
Secs. 115-117, R. S. 1931, am’d Ch. 48, L. 1935. 
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of premiums received” to “all premiums collected or 
contracted for.” The court proceeded upon the theory 
that the Legislature by changing the language did not 
intend to do a futile thing and that the manifest intent 
was to expand the tax base then in existence. It is 
important to note that the statute in question also 
makes specific reference in the case of fire and marine 
companies to returned premiums. It also provides 
“in cases of life insurance companies, the tax shall 
be collected on the gross amount of premiums col- 
lected or contracted for after deducting 
premiums for reinsurance.” It may be argued 
that the expression of these permissible deductions 
amounted to exclusion of all others. 

On account of the unique nature of the statute 
involved, the case is of little value as a precedent in 
other jurisdictions. In reality, it may be authority 
for the proposition that div idends are deductible under 
those statutes based “on the gross amount of pre- 
miums received.” 

New York Life Insurance Co. v. Burbank, (1927), 
209 Ia. 199, 216 N. W. 742, involved a statute upon 
“the gross amount of premiums received.” The evi- 
dence disclosed that since 1872, the administrative 
officers of the state had construed the law as requir- 
ing the payment of the tax upon the basis of “gross 
premiums received without any deductions for 
dividends or surrender values.” It further appeared 
that the Legislature had reenacted the law, without 
any change in the language, many years previous to 
the suit. The premium tax statute relating to domes- 
tic companies was also based upon “gross receipts” 
but expressly authorized among other deductions 
dividends to policyholders. No such language appeared 
in the statute relating to foreign companies. 

Under these circumstances the Supreme Court of 
lowa held that the gross premium used for computing 
the tax was the “tabular or contract premium with- 
out deductions for dividends.” ‘The statement of facts 
makes it difficult seriously to question the conclusion. 
Administrative construction, of itself, is almost a de- 
termining element. There is the strengthening cir- 
cumstance that the Legislature, in the midst of the 
administrative practice of refusing dividend deduc- 
tions, reenacted the law without any change in lan- 
guage. There is the further element of equally 
persuasive force that the law relating to domestic 
companies expressly gave the right to deduct divi- 
dends. It would seem that this legislative statement 
as to domestic companies would indicate the opposite 
intent when the statute as to foreign companies is 
silent on this same point. It would seem, therefore, 
that the Iowa case is not applicable to the question 
arising in other jurisdictions. 

The case of Jefferson Standard Life Insurance Com- 
pany v. King, (1932), 165 S. C. 219, 163 S. E. 653, 
involved the supplemental ‘premium tax act of 1931 
based on “total premiums” without any mention of 
dividends. The original act of 1921 also in effect 
imposed the tax on “total premiums” collected “less 
any dividend or bonus paid in cash or applied in 
abatement of premiums.” The court held that no 
deductions could be made under the 1933 Act, which 
was silent as to dividends. The basis of the con- 
clusion was that since the Legislature in the one 





— The Tax Magazine 











act, that of 1922, which was still in effect, had ex- 
pressly authorized dividend deductions, silence as to 
dividends in the later act disclosed legislative intent 
that they were not to be treated as deductions. It 
would seem that this conclusion may not be criticized, 
The well-recognized rule of statutory construction was 
certainly applicable. This case, on account of the peculiar 
circumstances, is of negative effect on the general ques- 
tion of dividend deductions in other jurisdictions. 


(b) Deduction Allowed 


The theory of dividend deduction upon which the 
companies rely is that since a tax of this kind is 
essentially one for the privilege of doing business, to 
be measured by the volume of the business itself, it is 
to be determined by the amount received and retained by 
the company for insurance purposes. The opinion of the 
Supreme Court of Illinois in the early case of German 
Alliance Insurance Company v. Van Cleave, (1901), 191 
Ill. 410, 61 N. E. 94, contains this apt statement: 

he apparent purpose of the Act is to levy a tax on gross 


income, and not upon money which is in no sense revenue 
to the insurance companies.” 


The federal courts have had occasion to consider 
the status of dividends in a comparable way in con- 
nection with the Corporation Tax Act of 1909 which 
provided for a net income tax to be ascertained by 
deducting certain items from the gross amount of in- 
come. The law provided for such deductions “in the 
case of insurance companies of sums other than divi- 
dends, paid within the year on policy and annuity con- 
tracts ” In other words, the statute expressly 
denied the deduction of dividends “paid” but made 
no mention of other classes of dividends. Relative to 
these other classes, the District Court of the United 
States for New Jersey in Mutual Benefit Life Insurance 
Company v. Herold, (1912), 198 Fed. 199, 211,*° said: 


“If, therefore, a policyholder by the express provision of 
his policy elects to have a previous overpayment of premium 
applied in reduction of a succeeding stipulated premium, what 
he pays, and all that he pays, or can be required to pay, is 
the reduced premium, and that is all that the company receives 
by way of income, and all that it is liable to be taxed for.” 


The analogy is quite clear. If that portion of a pre- 
mium paid by a dividend is not to be included in “gross 
amount of income,” by the same principle such a divi- 
dend can not be treated as a “gross premium receipt.” 


The same principle was followed in Connecticut 
General Life Insurance Company v. Eaton, (1914), D 
Connecticut, 218 Fed. 188, affirmed 223 Fed. 1022 
where the court said: 


“It would appear, therefore, that under the conditions dis- 
closed by the evidence as to the method of operation adopted 
and pursued by plaintiff in conducting the mutual or par- 
ticipating department @f its business the items reported as 
‘Dividends applied to pay renewal premiums,’ ‘Dividends ap- 
plied to purchase paid-up additions and pure endowment,’ and 
‘Dividends applied to shorten the endowment or premium- 
paying period,’ represent nothing more than the amount of 
the excess of the loading of the policyholders’ premiums, 
over and above the cost to the company of such _ policy- 
holders’ insurance, and that the application made by the said 
policyholders in either of the ways stated is not such a pay- 
ment of dividends as contemplated in section 38 of the said 
act of August 5, 1909.” 





4 Affirmed (C. C. A., 3d Cire.) 201 Fed. 918, certiorari denied 231 
U. S. 755, 58 L. ed. 468. 
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The case of Mutual Benefit Life Insurance Company 
y. Commonwealth, (1908), 128 Ky. 174, 107 S. W. 802, 
involved dividend deduction under a statute imposing 
the tax upon “all premiums receipted for on the face 
of the policy for original insurance, and all renewal 
premiums received in cash or otherwise in this state.” 
The court, in upholding the right of deduction, made 
the following significant observation : 

“Our duty is wholly performed by construing the statute so 
as to require the corporation to pay taxes on every dollar it 
actually receives either in ‘cash or otherwise,’ but not ex- 
tending its terms so as to make it pay on what it does not 
receive, but leaves in the pockets of its policyholders.” 

The following is the syllabus in Commonwealth v. 
Penn Mutual Life Insurance Company, (1916), 252 Pa. 
512, 97 Atl. 677: 


“Under Act June 1, 1889 (P. L. 420) Sec. 24, imposing on in- 
surance companies a tax on premiums from business transacted 
within the commonwealth, in computing the amount of gross 
premiums received by life insurance company, dividends pay- 
able to the insured and actually credited upon the premiums 
payable by them respectively are properly deducted.” 

The case of Penn Mutual Life Insurance Co. v. 
Henry, (1915), 110 Miss. 402, 70 So. 452, involved a 
statute based on gross premiums received less death 
claims, matured endowments, and cash dividends. 
The question was whether dividends used in abate- 
ment of premiums were also deductible. The court, 
looking at the realities of the business, said: 


“That these dividends were not, in fact, paid to the policy- 
holders, but, at their request, were deducted from the pre- 
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miums due, each policyholder simply paying the difference 
between the amount of his premium and the dividend due him, 
does not alter the situation; for dealing with the dividend in 
this manner is the equivalent of each policyholder receiving 
his dividend in cash and immediately returning it to appellant 
in part payment of the premium due on his policy.” 

In the later case of New York Life Insurance Com- 
pany v. Robertson, (1925), 140 Miss. 108, 103 So, 222, 
the Mississippi court had occasion to determine whether, 
under the statute peculiar to Mississippi in deter 
mining gross premiums, dividends were to be excluded. 
The statute in its entirety provided a tax of 2% of 
gross premium receipts less certain deductions, in- 
cluding cash dividends, but in no event was the tax 
to be less than 134% of the “gross premiums received 
by it upon business done.” The court held as to this 
minimum requirement that dividends could not be 
excluded in determining “gross premium receipts.” 

These two cases, of course, are not in conflict as 
to the initial tax base. The dividends were held to 
be deductible because the court considered them cash 
dividends, the deduction of which was expressly 
authorized. Coming to the minimum base, where no 
deductions are mentioned, the court held that divi- 
dends were not to be excluded from gross premiums. 
This is a proper construction because the Legislature 
having expressly referred to dividends as deductible 
in one instance, silence in the other instance indicated 
a contrary intent. 

(To be continued) 


Simplify Your 1938 Income Tax Problems By Getting 
Poor’s ANNUAL DIVIDEND RECORD 


Designed to speed up your income tax work and prevent costly errors, 
Poor’s Annual Dividend Record covers over 6,500 common and pre- 
ferred stocks, gives every bit of dividend information you need in 
making out 1938 Income Tax returns. It shows dividends paid in 1938 
and lists companies which made no payments . . . gives at a glance 


the facts you want, just at the time you need them most. 


ORDER YOUR COPY TODAY! 


MONEY - BACK GUARANTEE! 
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Income Tax Reduction: 


A New Approach 


(Continued from page 68) 

they may be offset one against the other. Hence 
has arisen the popular indoor sport known as “mak- 
ing losses.” It was formerly possible for a taxpayer 
who had a number of securities which had declined in 
value from his income tax “basis” to arbitrarily select 
certain of them and by selling them offset gains from 
similar transactions.® Under later Revenue Acts, the 
time during which said securities were held must be 
taken into account, so that in practice there are severe 
limitations on offsetting such transactions.’° 


Within limits, a taxpayer may find it possible to 
control the uniformity of his income over various 
fiscal periods. For example, a business may be able 
to stimulate sales and the resulting net income, by an 
advertising campaign which will have only a tempo- 
rary effect. In such a case, the timing of the cam- 
paign may determine the fiscal year into which the 
mer ey gains will fall. For the same reason, a 
taxpayer may decide to have several smaller cam- 
paigns, spread over a period of time, instead of one 
intensive campaign. 


The time of billing for the services of a taxpayer 
may conceivably determine the fiscal year in which 
the income represented thereby must be reported. A 
lawyer may await the conclusion of his work to render 
a bill for his services, or he may be able to render 
interim bills, and the income will fall into different 
years, depending on which course is adopted." A 
slight delay in billing for his services by a professional 
man who reports on a “eash receipts and disburse- 
ments” basis may conceivably postpone the payment 
of income tax on the income for a whole year. This 
would occur if the payment for the services were 
thereby caused to fall into the month of January of 
one year instead of December of the previous year. 

Any factor which will legitimately influence the in- 
ventory valuation may have the same effect. In 
order to throw gains into a different taxable year, 
taxpayers have also been known to artificially close 
a fiscal period by obtaining permission to change the 
basis of the fiscal year,’* but this savors of sharp 
practice and is properly frown upon. 


V. Plans Based upon the Need for 
An Indentifiable Event 


While the concept of “identifiable event” has been 
effective for years, the nomenclature is relatively new. 
In fact, the term is seldom met with in the decided 
cases, even now. Broadly speaking, it means that 
mere increase of wealth of a taxpayer does not neces- 
sarily render him liable to an income tax in relation 
thereto, nor does a mere decrease in his wealth per- 





® Rev. Act of 1921, Sec. 214 (a) (5). 
1% See Rev. Act of 1938, Sec. 117. 
11 See Magill: Taxable Income, p. 159. 

2 See Reg. 94, Art. 41-2. 

13 Taylor v. Commr., 37 BTA No. 155, which held that appoint- 
ment of trustees in bankruptcy by a court upon petition of a rail- 
road company constituted an ‘‘identifiable event’’ for deduction 
of loss based on the stock becoming worthless. See also Industrial 
Rayon Corp. v. Commr., C. C. A., 6th, 94 Fed. (2d) 383; Denman v. 
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mit a deduction. There must be some circumstance 
which the law deems a sufficient occasion for the im- 
position of an income tax."* 

In the case of a capital asset, such as a share of 
corporate stock owned by an investor, the mere in- 
crease in value is not income and cannot be taxed."* 
But if the profit is “severed” by a sale, then there is 
an “identifiable event.”'* Obviously, under these 
circumstances, to refrain from selling a capital asset 
which has increased in value is to postpone or per- 
haps eliminate the “identifiable event.” The unwill- 
ingness of taxpayers to sell securities because of the 
tax involved has been frequently pointed to as one 
of the factors which contributed to the boom which 
culminated in the collapse of 1929. It is said that 
many persons were deterred from selling and taking 
their profit on stocks because of the prospect of an 
income tax on the gain; and the higher the stocks 
went in price, the greater the prospective gain and 
therefore the greater the tax that would have been 
incurred by the sale. 

A more complex utilization of the doctrine of 
“identifiable event” in order to reduce tax liability 
occurs where an investor, having several blocks of 
a security which were acquired at various prices, 
arbitrarily selects a particular block to be sold, with 
a view to increasing or decreasing the profit to be 
reported from the sale. If it is desired to increase 
the income, low cost certificates can be sold—reserv- 
ing high cost certificates for sale in a later year. It 
may be desirable to increase income for a particular 
fiscal period if there are losses “going to waste” be- 
cause not allowable in whole or in part under the pro- 
visions of Sec. 117 (d) of the Revenue Act of 1938. 
Contrary to the practice in case of losses, there is 
no objection to rebuying within thirty days where 
there is a gain reported.’® Therefore the gain may be 
registered and used to offset excess losses and the 
securities may be immediately repurchased, with the 
result that the “basis” for determination of gain or 
loss of a future sale is “stepped up” at no expense 
except brokerage, stamps, etc. 

Usually, however, a taxpayer will select the high 
cost certificates to be sold, leaving the increase of 
value of the low cost certificates unrecognized for 
tax purposes, because there has been no “identifiable 
event.” The death of a taxpayer owning assets which 
have appreciated in value is not considered an “iden- 
tifiable event” for income tax purposes.’* Therefore, 
in the cases, above referred to, of selection of high 
cost certificates to be sold and retention of low cost 
certificates, the “identifiable event’ may never occur 
because the taxpayer will still own the retained securi- 
ties when he dies. On the other hand, the distributee 
of property transmitted at death will take the securi- 
ties at the value of such property at the time of ac- 
quisition,’® so that the increase in value will ultimately 


escape income taxation. 









Brumback, 58 Fed. (2d) 128; Gowen v. Commr., 
14 See Eisner v. Macomber (1920), 252 U. S. 189, 
1% Merchants Loan & Trust Co. v. Smietanka (1921), 255 U. S. 509 
1% Rev. Act of 1938, Sec. 118 (a). 

There is, of course, a federal estate tax upon transfers by 
death, but this is based on the then market values. No distinction 
is made for estate tax between two pieces of property of equal 
market value regardless of their cost to decedent. 

18 Rev. Act of 1938, Sec. 113 (a) (5). 


65 Fed. (2d) 923. 
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There is one apparent exception to the rule that 
the death of an owner is not an “identifiable event.” 
This may occur in the case of the sale on an install- 
ment basis. The seller may elect to report the gain 
as the installments are collected, provided that the 
sale meets the requirements of the law as to size of 
initial payment and number of installments.?® But 
it the owner dies, the profit represented by unmatured 
installments must be accounted for unless a bond is 
filed in the manner permitted by law.” 


If a corporation owns property which has increased 
in value so that there would be a taxable gain if it 
were sold, an “identifiable event” may be avoided by 
a dividend of the property “in kind.” **_ In such a case 
the stockholder who receives the dividend in kind 
must include it in gross income at its fair market 
value at the time as of which it becomes income to 
the stockholder.** This is no added burden upon the 
stockholder, because he would be required to report the 
full amount of any cash received as a dividend if the 
dividend had been paid in cash instead of in property. 


Conversely, a stockholder of a corporation who 
owns property which has appreciated in value so that 
he would be taxed for a gain if he sold it may part 
with it without causing an “identifiable event” if he 
can arrange to transfer it to a controlled corpora- 
tion solely in exchange for stock or securities in such 
corporation, provided that immediately after the ex- 
change he is in “control” of the corporation.”* Were 
it not for the express statutory provision above cited, 
an exchange of property for such corporate stock 
would be an “identifiable event.” The corporation 
receiving the asset under these circumstances must 
use the same basis as the transferor in computing gain 
on a subsequent sale.** 


A special provision was made by the Revenue Act 
of 19367> in order to enable holding companies to 
liquidate their subsidiaries without being deemed to 
have thereby received income. Under this provision, 
if certain limitations are complied with as to time of 
liquidation and as to control, there is no gain or loss 
recognized upon the receipt of property by a corpo- 
ration upon the complete liquidation of another corpora- 
tion. This constitutes postponement of the “identifiable 
event” by grace of Congressional enactment. 


VI. Plans Utilizing Artificial Entities— 
Trusts, Corporations and Partnerships 


Some of the plans above mentioned have involved 
corporations and trusts. Trusts were formerly 
availed of to avoid income taxes, but this use has 
been greatly limited by the growing tendency to tax 


’ Rev. Act of 1938, 

*~ Rev. Act of 1938, 

“1 General Utilities 
16 A. FT. ee TE. 

= Rev. Act of 1938, Sec. 115 (j). In declaring such a dividend ‘‘in 
kind,’’ it will not be sufficient to first declare the dividend in money 
and then satisfy it by delivery of property. Such a course would 
result in the receipt of income by the corporation to the extent of 
the gain. (General Utilities and Op. Co. v. Helvering, supra). 

* Rev. Act of 1938, Sec. 112 (b) (5). ‘‘Control’’ is defined in 
Sec. 112 (h). 

** Rev. Act of 1936, Sec. 113 (a) (7). 

> Rev. Act of 1936, Sec. 112 (b) (6). 
Sec. 112 (b) (6). 


Sec. 44 (a) and (b). 
Sec. 44 (d). 
Op. and Co. v. Helvering (1935), 296 U. S. 200 


See also Rev. Act of 1938, 
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the grantor of a trust upon the income which is devoted, 
under the terms of the trust instrument, to use for pur- 
poses that are deemed personal to the grantor. 


Formerly, a man could transfer securities to a 
trustee of an irrevocable trust for the purpose of 
using the income to pay the premiums on insurance 
on his own life payable to beneficiaries other than 
his estate and thereby avoid income tax on the in- 
come from the securities. Such income will now be 
taxed to the grantor,” unless the policies are irrev- 
ocably payable to a charity or other recipient de- 
scribed in section 23 (0) of the Revenue Act of 1938. 
If the grantor has the power, to revoke the trust as 
to any part of the corpus either alone or in conjunc- 
tion with any person not having a substantial adverse 
interest in the disposition of such part of the income 
or corpus, then the income from such part of the 
corpus is still taxable to the grantor.”? 


The status of the short term irrevocable trust as a 
means of avoiding income tax is in doubt. Magill 
states ** that the law does not attempt to tax to the 
grantor the income of a short term irrevocable trust. 
If this policy is followed by the Treasury Depart- 
ment, it would be possible for a grantor to create 
a trust to continue for a definite term of, say, two 
years and then ipso facto terminate. The income 
could be devoted to any purpose not for the grantor’s 
benefit and yet at the end of two years the control 
of all of the corpus would be back in the hands of 
the grantor.”® 


Naturally, if the income of an irrevocable trust is 
to be accumulated for the grantor,*° or distributed to 
the grantor,*! the trust is not available as an instru- 
mentality to prevent the imposition of a tax. But 
where the income of an irrevocable trust is devoted 
to support of the wife or minor children of grantor, 
so that it operates to relieve the grantor of a burden 
which would otherwise fall upon him, the income of 
such trusts is also taxable to the grantor. This is an 
example of the use of an artificial entity to reduce 
taxes being frustrated by judicial construction.*” 
Laying to one side the cases above mentioned, there 
still remains a large sector of the field where the in- 
come tax may be reduced by utilization of an 
irrevocable trust. 


Corporations were frequently utilized to avoid im- 
position of income taxes in former years. Prior to 
the adoption of the surtax on undistributed profits,** 
corporations were frequently availed of to avoid the 
imposition of personal income taxes. The law for- 
merly penalized the retention of profits of the corpo- 
ration only where the corporation was deemed to have 
been “formed or availed of for the purpose of pre- 


6 Rev. Act of 1938, Sec. 167 (a) (3). 

27 Rev. Act of 1936, Sec. 166 (1). 

*8 Taxable Income, p. 281. 

*% See U. S. v. First National Bank of Birmingham, 74 Fed. (2d) 
360; Warren H. Corning v. Commr., 26 BTA 301; Downs v. Commr., 
36 BTA No. 164; Wood v. Commr., 37 BTA No. 157. 

3% Rev. Act of 1938, Sec. 167 (a) (1). 

31 Rev. Act of 1938, Sec. 167 (a) (2). 

®See Annotation 109 A. L. R. 1048. ‘‘Liability of settlor for 
income tax in respect of trust income applied to relieve him of 
financial obligation or burden.’’ 

33 Rev. Act of 1936, Sec. 14. 

*% See Rev. Act of 1938, Sec. 102 (a) and prior laws. 
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venting the imposition of the surtax upon its share- 
holders or the shareholders of any other corporation, 
through the medium of permitting earnings or profits 
to accumulate instead of being divided or distrib- 
uted.” ** The difficulty with the administration of 
the law against “improper” accumulation was that it 
was relatively easy to have a perfectly legitimate 
reason for retaining the profits, which rendered the 
section inoperative.*” Motive was the criterion, and 
motive is a poor criterion in any tax law. With all 
its faults, the surtax on undistributed profits oper- 
ated to check this form of tax avoidance. Now that 
the surtax on undistributed profits has been reduced,*° 
the use of the corporate device to avoid income taxes 
may again be practical. 

A partnership is of only limited use as an 
lator 


“insu- 
against income taxes on the partners because 
the law looks through the partnership to the partners 
and treats all income received by the partnership as 
having been received by the partners.** However, a 
partnership may be used to postpone the “identifiable 
event” under certain circumstances. 

This situation arose in the case of Chisholm v. Com- 
missioner® It seems that two brothers who had pre- 
viously contemplated having their properties managed 
by a partnership, were about to sell some assets for 
a price which would have resulted in a large income 
tax. They had already given an option and had re- 
ceived notice from the optionee of his intention to 
exercise it. Thereafter, they conveyed the assets among 
others to the partnership which they formed. ‘This 
conveyance was not an “identifiable event” and 
did not result in a taxable gain to the partners. There- 
upon the partnership sold the assets instead of the 
partners doing so. This resulted in a gain only to 
the extent that the selling price exceeded the value 
of the assets when transferred to the partnership, which 
difference was nil. Asa result the partners will not have 
to account for any gain until the partnership is dissolved, 
whereas, if the brothers had sold the assets directly, they 
would have had to account for a gain at once. 


VII. Dangers to Be 


From the recital of classes of cases 
wherein taxes may be reduced by taking advantage 
of one or more features of income tax laws, it might 
appear that in any situation there is a “tax reduction” 
plan ready and available. The reader may even be 
tempted to concoct a scheme of his own by combining 
several elements of several plans. Herein lies an 
element of danger. Although consequence “A” will 
follow from situation “X” and consequence “B” will 
follow from situation “Y,” it is not necessarily true 


Avoided 


toregoing 
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that consequence “A” plus consequence “B”’ will fol- 
low from situation “X” plus situation “Y.” 


Numerous cases have been decided where several 
transactions have been “coupled,” with a tax result quite 
different from the result which would have followed if 
the two transactions had been entirely disconnected, 
Ixxamples will be given to illustrate this danger. 


A. Simultaneous Trusts Created by 
Husband and Wife 


A husband and wife each contemporaneously 
executed a trust instrument creating a trust for the 
other, and providing that the income should be paid 
to the grantor’s spouse for life; the income of, the 
trust created by the husband going to the wife, and 
the income of the trust created by the wife going to 
the husband. Each settlor was to have the power 
to terminate the trust if he survived the spouse, but 
not otherwise. If each of these trusts had _ been 
executed alone, there would have been no question 
of reservation of income by the creator of a trust and 
the income would have been taxed in each case to 
the spouse who was the beneficiary of the trust. The 
wife did not in terms reserve the income in the trust 
which she created for her husband, nor did the husband 
in terms reserve the income for himself in the trust 
which he created for his wife. On the contrary, each, 
in terms, gave the income of the trust to the other. 
Yet the court held that the case did not differ sub- 
stantially from the reservation of a life income to the 
settlor, with the remainders over.*® The court was 
evidently giving effect to the fact that these trans- 
actions were “coupled”’.*° 


B. Simultaneous Gifts to Sons 
and Trusts by Them 


A man may make a gift to his son. The son may 
make a gift to his brother. But if a man makes two 
simultaneous gifts to his two sons, and at the same 
time each son makes a gift for the benefit of his 
trother, it may be that the “coupling” of these trans- 
actions will cause these gifts to be considered in the 


same light as if the father had made the gifts directly 
to the two donee sons. 


C. Gift to Wife and Loan from Her 


Sometimes a man will give money to his wife and 
then borrow it back so as to pay her interest and 
claim the interest as a deduction on his income tax 
return. This has been upheld where the transaction 
was considered bona fide, i. e., the two transactions 





% See, for example, Helvering v. National Grocery Co., 58 S. Ct. 
932, May 16, 1938, 5 L. W. 1148; also the same case in the Circuit 
Court of Appeals enier name National Grocery Co. v. Helvering, 
92 Fed. (2d) 931, and the remarks on the C. C. A. decision in the 
‘Report of a Subcommittee of the Committee on Ways and Means, 
House of Representatives, on a Proposed Revision of the Laws,”’ 
January 14, 1938, United States Government Printing Office, 1938 
at page 21. 

% Rev. Act of 1938, Sec. 13 (c). 

* Rev. Act of 1938, Supplement F. 

379 Fed. (2d) 14; 16 A. F. T. R. 585. 


See also Helvering v. 
Walbridge, 70 Fed. (2d) 683. 





9% In re Perry, 111 N. J. Eq. 176, 162 Atl. 146 (1932); 46 Harv. 
Law Rev. 525 (1933) cited in Magill and Maguire, Cases on Tava- 
tion, 2d Ed., p. 478 

* But see Biddle Avenue Realty Corporation v. Commr., C. C. A. 
6th, 94 Fed. (2d) 435. The court held that where two or more 
deeds, conveyances or contracts of any sort are made simultane- 
ously and as a part of one transaction, these contracts and con- 
veyances should be held to take effect in such order of priority 
and succession as shall best carry into effect the intention and 
best secure the rights of all of the respective parties, and that no 


reason appears for application of a different rule in cases relative 
to taxation. 
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were not “coupled” ** and disallowed where not con- 
sidered bona fide, i. e., where the transactions were 
considered as one.*? 


Another case of “coupled transactions,” although 
the court did not use that term, is Johnson v. Com- 
missioner.*® Here a plan was suggested by an insur- 
ance counselor and his attorney to a taxpayer which 
was intended to accomplish three objectives: (1) 
reduce annual income taxes; (2) reduce estate taxes; 
and (3) place some insurance in trust. The taxpayer 
borrowed $400,000.00 from a bank on his unsecured 
demand note. He delivered to his wife a check for 
$400,000.00, which she deposited in the same bank. 
The wife conveyed the $400,000.00 to one trust, called 
the “funded trust” and assigned certain insurance 
policies to another trust. The trust instrument creat- 
ing the “funded trust” provided that the income should 
be applied to pay the insurance premiums of the 
policies in the second trust and the balance should be 
paid to the wife ; that it should be the duty of the trustee 
to lend the principal to the taxpayer at six per cent per 
annum on his unsecured note. The taxpayer took 
advantage of this provision and borrowed the money 
from the trust and paid off the bank loan. The taxpayer 
then sought to deduct the interest on the loan which he 
had obtained from the funded trust. There were some 
other circumstances which may have had some influ- 
ence on the court’s decision, which was that all of these 
dealings must be considered as one transaction. The 
court, in effect, held that there was no gift and no loan, 
but only a trust to which the taxpayer had transferred 
his unsecured note for $400,000.00, and that this could 
not be enforced for lack of consideration. 


D. Corporation Dissolves on Eve of a Sale 


It will frequently happen that a corporation works 
up a sale of its assets and then discovers that it would 
be more economical from an income tax standpoint 
to dissolve the corporation and let the stockholders 
do the selling. Will this be permitted? Ordinarily 
it will not, because the dissolution and the subsequent 
sale will be considered parts of one transaction.** 


E. Trust Created to Make a Purchase 
from Grantor 


There have been numerous instances where a man 
would create a trust for the purpose of making a 
purchase of securities from the grantor at a loss to 
the grantor. The grantor would then claim the loss 
on his personal income tax return, and yet the trust 
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would still own the securities and be in a position to 
benefit by their subsequent increase in value. If these 
two transactions are “coupled” and in legal effect 
only one, the putative “loss” will not be allowed. Sucha 
loss was disallowed and the sale held to be a gift to a 
trust in a recent case before the Board of Tax Appeals.*’ 



































Conclusions 








From the foregoing discussion it will appear that 
most, if not all, of the plans which are usually sug- 
gested as a means of reducing income taxes are de- 
pendent upon one or more of the characteristics of 
income tax laws which were’ mentioned at the be- 
ginning of this article. The technique, therefore, is 
to analyze the situation in order to ascertain whether 
it is susceptible of alteration in any of the particulars 
referred to. That is, in the situation at hand, can the 
taxpayer give up income, or can the income be divided 
so as to obtain the benefit of the graduation of the 
tax and the personal exemption, and so on, through 
all of the categories which are mentioned above as 
offering a possibility of saving income taxes. After 
it has been determined that no further alteration with 
respect to the income can be made in any of the particu- 
lars above mentioned, then it is a fair assumption that it 
is idle to look for further reduction in the tax. 

Moreover, care should be taken to view a series of 
transactions not only separately, but also as a whole, 
so that even if they are considered “coupled trans- 
actions” the fact situation presented will comply with 
the applicable requirements of the law. 































































































































































Tax Symbol for 1938 


A 25-cent handkerchief on which, according to the 
National Consumers’ Tax Commission, there are 59 
hidden taxes amounting to 23.6 per cent of the price, 
might well become the symbol for the entire national 
tax burden. The commission points out that the 
country’s estimated 1938 tax bill of $13,214,000,000 is 
23.6 per cent of national income estimates for the year. 












































Railroad Taxes 


Tax accruals of the railroads annually amount to 
about two-thirds of the charges for interest on debt 
of the rail carriers. 


Taxes paid in 1937 by the railroads to federal, 
state and local governments averaged $620 per minute. 









































** De Van v. Commr., 34 BTA 580. 

© Guaranty Trust Co. et al. v. Commr., 35 BTA No. 123, (April 
23, 1937). 

*36 Ped. (24) 720; 18 A.. F. T.. R650, C. C. A, 24, Dee. 14, 
1936. See also Allen v. Commr., 38 BTA No. 23, where a gift to 
the taxpayer’s wife and a subsequent purchase of stocks by her 
from taxpayer were held unrelated. 

“ Helvering v. General Utilities and Op. Co., 74 Fed. (2d) 972. 
(Reversed on other grounds in 296 U. S. 200.) For a somewhat 
similar ‘‘coupled transaction’’ involving a corporation see U. 8. v. 
Rodgers et al., Executors, C. C. A., 3rd, Jan. 21, 1938, 384 CCH 
© O06 6. 

© Madeira v. Commr., 36 BTA No. 77. It should be noted that 
such losses were expressly disallowed by the ‘‘Loophole Law,” Rev. 
Act of 1937, Sec. 301, which amended Rev. Act of 1936 by adding 
Sec. 24 (b). See also Rev. Act of 1938, Sec. 24 (b). Prior to such 
amendment, the same result might have been arrived at by recog- 











nizing the retention of control by the grantor if the trust was in 
any way for his benefit. 

See also du Pont v. Deputy, U. S. Dist. Ct. of Del., Jan. 18, 1938, 
384 CCH § 9128. (Sale of stock to a trust held a gift and loss 
disallowed); Powell v. Commr., C. C. A., 1st, 384 CCH { 9086. 
(Subsequent repurchases indicate no final sale intended and loss 
disallowed); Pierre 8S. duPont v. Commr., 37 BTA No. 173 (wash 
sales); Commr. v. J. de S. Freund, C. C. A., 3rd, 384 CCH { 9387, 
where organization of a new corporation prior to reorganization 
was held not a mere device to avoid taxation, distinguishing Gregory 
v. Helvering, 293 U. S. 465. 

Ray, Executor v. Helburn, U. S. Dist. Ct., W. D. Ky., March 11, 
1938, 384 CCH { 9262, where acquisition of stock in exchange for 
trust certificates in accordance with a prearranged plan was held 
one transaction. 

U. 8. v. Rodgers, C. C. A., 3rd, 94 Fed. (2d) 666 (Reorganization). 
Griffiths v. Commr., 37 BTA No. 48. 
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and for evading payment of the appropriate tax. Con- 
victions were obtained and fines imposed. 

Oleomargarine; adulterated, processed, or renovated 
butter.—During the year investigations of violations 
of the Oleomargarine Act in the Eastern and South- 
ern States were continued, involving the manufacture 
of several thousand pounds of a product sold as but- 
ter but found, upon investigation, to be colored oleo- 
margarine. Assessments of oleomargarine taxes were 
made as a result of such investigations and indict- 
ments for violations of the laws were obtained in 
those cases reported for prosecution. 


Firearms.—In accordance with the requirements of 
the National Firearms Act, there were registered with 
the Bureau of Internal Revenue during the fiscal year 
5,800 machine guns and other firearms subject to the 
provisions of the act, and transfers of 13,844 firearms 
were made through proper applications. 


Capital stock tax.—The collections of capital stock tax 
during the fiscal year 1938 amounted to $139,348,567, 
which represents the largest amount ever collected 
from this source, exceeding the receipts for 1937 by 
$1,849,321. 

Liquor taxes.—Collections of the liquor taxes 
amounted to $567,978,601 in the fiscal year 1938, as 
compared with $594,245,086 in 1937, a decrease of 
$26,266,485, or 4.4 per cent. 

A total of 25,867 persons were arrested for federal 
liquor law violations. Compared with the previous 
fiscal year, still seizures declined 29 per cent, mash 
seizures declined 39 per cent, and arrests declined 12 
per cent, which reflects the effectiveness of the unit’s 
enforcement program. 

During the fiscal year investigations in 520 con- 
spiracy cases, which are cases involving major viola- 
tions of internal revenue liquor laws, were initiated. 
Conspiracy cases terminated by court action totaled 
402 and resulted in the conviction of 2,040 defendants, 
involving some of the most notorious racketeers en- 
gaged in the illicit liquor traffic. 


Collections by States—Table 3 of the Report is a 
summary of internal revenue collections by States and 
Territories. It shows that the highest amount of 
taxes per capita was paid in the State of Delaware. 
Although Delaware inhabitants number but 1/5 of 1 
per cent of the total population of the country, they 
paid 2.63 per cent of the country’s total income tax 
collections for the fiscal year ended June 30, 1938, 
or $309.26 per inhabitant. New York also paid a large 
amount per capita. With a population of 9.99 per 
cent of the entire country’s population, it paid 26.57 
per cent of the entire country’s income tax. Other 
States which paid more than the average were Mich- 
igan, Illinois, California, Connecticut, Maryland, 
Massachusetts, Nevada, New Jersey, Ohio, Pennsyl- 
vania, Rhode Island, and the District of Columbia. 
Most of these States also were above the average in 
pay roll tax payments, as was also Minnesota. The 
District of Columbia and New York made the highest 
pay roll tax payments per capita. New York and 
North Carolina paid the greatest amounts of miscel- 
laneous taxes. 
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Federal Income Tax Handbook, 1938-1939, by 
Robert H. Montgomery. The Ronald Press Com- 
pany, New York. pp. 1300. Price $10.00. 


This volume covers the application of corporation 
and individual income taxes, capital stock tax, excess- 
profits tax, taxes on undistributed earnings and stamp 
taxes on issue and transfer of stocks and bonds. It 
considers both legal requirements and accounting pro- 
cedure. It furnishes an expert analysis of the effect 
of the Revenue Act of 1938 in the preparation of re- 
turns, the deciding of financial and accounting poli- 
cies during the year, and the handling of individual 
transactions to keep taxes incurred toa minimum. It 
gives the result of organized research and experience 
accumulated over years of effort by a leading author- 
ity and a staff of legal and accounting specialists. 
On new, doubtful or unsettled provisions it gives, like 
all Montgomery tax manuals, trustworthy interpreta- 
tion and counsel as to the course to follow. 


Federal Taxes on Estates, Trusts and Gifts, 
1938-1939, by Robert H. Montgomery. The Ronald 
Press Company, New York. pp. 550. Price $7.50. 

This current edition of Federal Taxes on Estates, 
Trusts and Gifts, resembles its predecessor of 1935 
and 1936 in style and usefulness. It is divided into 
four parts, the first part dealing with income taxes on 
estates and trusts, the second with estate taxes, the 
third with gift taxes and the fourth with methods of 
estate distribution with an eye to minimizing taxes 
thereon. This last part is especially useful to the 
man engaged in the prospective handling of estates. 

The book is well organized. Each item discussed 
is presented by setting forth the applicable provisions 
of the law, the pertinent articles of the federal regula- 
tions, and, a discussion of the principles involved, 
based upon the decisions of the courts, the Board 
of Tax Appeals and departmental rulings. The law, 
regulations, and discussions are set out in different 
type-styles, thus making each easily distinguishable. 

The volume is well-indexed, and contains tables of 
the law sections, regulations, cases, and Treasury 
rulings, reproduced or discussed therein. It combines 
the viewpoints of the lawyer and accountant through- 
out, and all in all constitutes a useful handbook for 
either.—Charles V. R. Edward. 


Legislative History of Federal Income Tax Laws, 
1938-1861, by J. S. Seidman. Prentice-Hall, Inc., 
New York. pp. 1166. Price $10.00. 

Any tax man who has endeavored to learn all that 
could be learned about the complete legislative his- 
tory of a particular section or paragraph in a Rev- 
enue Act knows how much research work is entailed. 
If he does not have copies of every Congressional 
Committee Report available on all the Revenue Acts 
at least as far back as 1913 he can not be certain, when 
he has finished, that he has the whole story. And rare 
indeed are complete collections of all Committee Re- 
ports. Now, for the first time, there is available this 
new reference book by use of which the tax man can 
eliminate hours of research work in tracing an income 
tax provision back to its beginnings. Such a book 
answers a long-felt need of tax men—those who rep- 
resent the taxpayer and those who aid the Govern- 
ment in the collection of revenues. 

The taxes covered by this book are income taxes 
and the closely related present excess-profits tax, 
together with its inseparable corollary, the capital 
stock tax. In addition to the texts of Committee Re- 
ports there are furnished verbatim reports of perti- 
nent discussions on the floor of the House or Senate, 
and references to the reports of discussions at public 
hearings. Not only are the Revenue Acts of 1913 
to 1938 covered, but also all prior Acts imposing taxes 
based on income, and sections of miscellaneous Acts, 
such as Revised Statutes, the Bankruptcy Act, etc., 
which affect the income tax are treated. There are 
also included Committee Reports and floor discus- 
sions of unenacted provisions which cropped up in a 
later Act. 


The arrangement of the material is simplified as 
much as is possible by the use of three indexes. One 
is by section numbers, and one by key numbers. The 
third, by subject, is for use when the particular sec- 
tion number is not known. Ordinarily, however, the 
first approach is made by use of the index of section 
numbers of all of the various Acts. To “try out” the 
book, we picked Section 165 of the Revenue Act of 
1938, relating to employees’ pension trusts. The sec- 
tion index referred us to “Key No. 324”, and the key 
number index disclosed that taxation of pension 
trusts was first covered in the Revenue Act of 1921, 
and that significant changes relating to this subject 
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were made (or attempted to be made) in the Acts 
of 1926, 1928, 1932, 1936, and 1938. Page references 
led directly to the text of each of these changes, and 
to the Committee Reports and floor debates as to 
the reasons for the changes, in addition to references 
to reports of hearings. We found that the employees’ 
trust provision originated in the Senate Finance Com- 
mittee Bill in 1921; that it related to “a stock bonus 
or profit-sharing plan;” and that it covered only 
irrevocable trusts, but that the word “irrevocable” 
was stricken on the Senate floor over the mild objec- 
tion of one senator who, however, did not want to 
hold up the bill. (It is interesting to note that in 
the 1938 Act the irrevocable feature was finally incor- 
porated.) We found that the word “pension” was 
added in the 1926 Act to make it clear that pension 
trusts were included in the provision. In the 1928 
Act, the employee recipient of distributions from the 
trust was made taxable on the amount contributed by 
the employer and on earnings of the fund distributed 
instead of on the excess of the value of the stock or 
securities received by him over his investment, if any, 
in the fund. The reason given for this change was 
that under the old plan he was taxed on unrealized 
appreciation in value of the stock. But this change 
did not work out well in practice, for in 1932 the old 
provision (as to taxability of distributions) was re- 
stored. In 1936, an unsuccessful attempt was made 
by the Senate to change back to the language in the 
1928 Act as to the taxability of such distributions, 

























-Innouncing the New Second Edition 


THE THEORY AND PRACTICE 
OF MODERN TAXATION 


By Witttam RAYMOND GREEN 
Judge, U. S. Court of Claims. Formerly Chairman, Ways and 
Means Committee, U. S. House of Representatives, and 
Joint Committee, House and Senate on Taxation. 





Since its introduction in 1933, Tax Men have 
turned to the THEORY AND PRACTICE OF 
MODERN TAXATION for a clear-cut explanation 
of the principles underlying modern taxes—their 
aim and scope, their administration, their effect 
upon the general welfare. 


Written in characteristic, straight-forward style, 
Judge Green’s broad background of legislative 
activity is fully reflected in this clear, constructive 
summary of the why, what, and where of taxes. 
Not only are taxes in the United States exhaustively 
considered, but pertinent tax facts and data on the 
principal foreign countries are incorporated as well 
in this helpful new book, with comparisons drawn 
betweeen European taxing systems and our own. 

For Tax Men and taxpayers, government officials, 
legislators, and students of taxation alike. 


364 pages, 614 x 93% inches, fabrikoid bound 
Price, $3.50 per Copy 
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but was defeated in conference. The historical back- 
ground of some 700 other provisions of income tax 
law is similarly presented in this book. 

The arrangement of the material is excellent. 
Everything possible seems to have been done to 
render easy the reader’s task in tracing a provision 
back to its origin. For example, the author dislikes 
cross references. Therefore, he does not use them, 
Lut duplicates the information where necessary. 


The only complicated feature of the book is the 
use of fifteen different sorts of type in the printing of 
the law sections themselves in order to show the 
source of the provision or parts thereof, for example, 
Ways and Means Committee Bill, floor of House, 
Senate Committee, Conference, stricken material, etc. 
However these type-faces are illustrated and described 
cn the inside back cover of the book.—H. Bessler. 


Centralized Control of Tax Work in Business Or- 
ganizations. Policyholders Service Bureau, Metro- 
politan Life Insurance Company, New York. pp. 33. 


Corporation Finance, by Henry E. Hoagland. Me- 
Graw-Hill Book Co., Inc., New York. pp. xii, 596, 
Price $4.00. 


Federal Tax Accounting, Tenth Edition by J. F. 
Sherwood. South-Western Publishing Co., Cincin- 
nati. pp. 469. Price $3.20. 


How to Avoid Financial Tangles, by Kenneth C. 
Masteller. American Institute for Economic Re- 


search, Boston. pp. 160. Price $1.00. 


Introduction to Accounting, Second Edition, by 
Dallas S. Bolon. John Wiley & Sons, New York. 
pp. xvi, 679. Price $4.00. 


Monetary Policies of the United States, 1932-1938, 
by James D. Paris, Columbia University Press, New 
York. pp. vii, 198. Price $2.75. 


Pennsylvania Valuations and Exemptions for Per- 
sonal Property Tax Purposes. Commerce Clearing 
House, Inc., Chicago. pp. 124. Price $2.00. 


Staples on Back Duty, by Ronald Staples. 


Gee & 
Co., Ltd., London. pp. 300. Price 10s 6d. 


State as an Assessment District, The. Third Prog- 
ress Report of the Committee on Assessment Organi- 
zation and Personnel. National Association of 
Assessing Officials, Chicago. pp. 60. Price $1.00. 


Tax Delinquency and County Ownership of Lands 
in South Dakota, by R. B. Westbrooks. Bulletin 
No. 322, South Dakota State College, Brookings. pp. 53. 


Tax Payments and State Aid in Missouri Counties, 
1931-1936-1937. St. Louis Chamber of Commerce, St. 
Louis, Mo. pp. 32. 


Taxation and Costs of Government in Nebraska, by 
Roger V. Shumate. Report No. 2, Nebraska Legis- 
lative Council, Lincoln. pp. 69. 


Taxation Manual—British Income Tax, by Ronald 
Staples. Taxation Publishing Co., Ltd., London, 
W.C. pp. 328. Price 11s. 
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“We Have Already Saved $500 by Using MONTGOMERY’S new 


Tax Handbooks for 1938-39” 








came to us less than three weeks after the publication, last month, of Mont- , 
gomery’s new tax books. It should carry immediate and unusual interest to Prepared by an 


r NHIS comment, along with many others from similarly satisfied purchasers, 


you—to all concerned with tax problems. 


Outstanding Authority 


For if others can make quick savings like the above by this means, isn’t it worth 


ten minutes of your time to find out without delay if these newly issued books ROBERT H. MONTGOMERY 
won’t do the same thing—and maybe more—for you? Send now for these great Counsellor-at-Law: Certified Public 


books—there are two of them: 


Accountant; of Lybrand, Ross Bros. 
& Montgomery; Author of “Auditing.”’ 


], FEDERAL INCOME TAX HANDBOOK —with a staff of Legal and 


corporate and individual income taxes; capital stock tax; excess 


profits tax; taxes on undistributed profits; stamp taxes on issue ™~ 10 
1,260 pages 


and transfer of stocks and bonds. 


Accounting Specialists 








Federal Taxes on ESTATES, TRUSTS, and GIETS 


@ estate taxes; gift taxes, income tax as it affects estates and trusts; minimizing taxes 


in planning disposition of estates. 


TEN minutes is all it will take you to satisfy yourself whether 
the current editions of Montgomery’s famous books can help 
you or not. With these new 1938-39 volumes in your hands, you 
will likely see at once a dozen places where you can definitely 
save taxes now—for your company, for your clients, or for yourself. 

Experience with the Montgomery Tax Handbooks, extending 
back more than 20 years now, has shown conclusively that nothing 
else replaces the unique, interpretative counsel they offer. The 
background of wide practice which Montgomery and his asso- 
ciates bring to bear on tax problems you face today can not be 


Another New Tax Book by MONTGOMERY 


FEDERAL TAX 
PRACTICE 




























Prepared with the assistance of J. Marvin 
Haynes, C. J. McGuire, W. C. Magathan, 
Members of the District of Columbia Bar, 
and James O. Wynn, Member of the New 
York and District of Columbia Bars. 






YRACTICE before United States Treasury, Board of 

Tax Appeals, and Federal Courts. An up-to-date 
guide to official procedure for accountants, lawyers, and 
tax payers who have unsettled cases arising out of federal 
tax laws of any year. It incorporates the many changes 
made by successive Revenue Acts through 1938 law, 
and important decisions by the bodies named. 


Offers counsel that helps to determine whether par- 
ticular eases should be carried before such bodies—and 


872 pages $10.00 





Mew vy 
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Montgomery re 
Tax Handbooks & 


511 pages 87.50 


duplicated. The soundness and value of the help you are getting 
have been proved by time—the 160,000 copies issued tell the 
story. And these Handbooks never hedge—never let you down 
in a tight corner. 


Everything in One Place 


In these books, a nationally known authority and a corps of 
legal and accounting specialists have done the work of research 
for you. They have interpreted the new law—together with the 
reams of cases, rulings, and decisions—into short, decisive, final 
recommendations of what to do—now and 
the year through. 


Order Your Copies Now! 


— 


Accountants, lawyers, and financial offi- 
Ppp RAL cers all over the country use these great 
NCOmp TAX : Handbooks year after year. If you order 
YANDR OOK the two volumes, you get them at the 


SPECIAL COMBINATION 
PRICE $15 for both books 


You risk nothing; you may return these 
books if not satisfied they give you most 
help for the money you ever saw. 


FEDER 4 1 
Tay 





eee eee ow Fillinand Mails oe oe 
THE RONALD PRESS COMPANY 
Dept. M300, 15 East 26th St., New York, N. Y. 


Please send me a copy of each of the books checked: 


when to act. Explains latest legal and accounting re- ih ee ae hae 70 | 
quirements to be observed, including requirements of (1 sith dilate, Wiens eee an 
evidence that are vital in seeing from the start that | ] re it Sie ae GERI... .0++0.40.002-0+..5 2 
accounts and records involved are properly prepared | , sa hig shee a RPO { 
and presented. amous Within 5 days after the books reach me, I will remit the 


price stated, plus a few cents for delivery. Or, if they are 
not satisfactory, I will return them to you within that 
period. 

Name (please print)... . beers bend ; 

{ ] Firm or 


Beene on RO COE er eee . Position. . 
(must be filled in unless payment accompanies order) 
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RPRETATIONS 





United States Supreme Court 


Casualty Losses—Nonbusiness Company—Amount Deduct- 
ible-—The basis for determining the amount of loss sus- 
tained during the taxable year through damage by casualty 
to property not used in a trade or business, and therefore 
not subject to depreciation allowance, is limited to the value 
of the property immediately before the casualty, where such 
value is less than its cost. 

Reversing Circuit Court of Appeals for the Second Circuit, 
38-1 ustc { 9167, 95 Fed. (2d) 318, which affirmed Board of 
Tax Appeals memorandum decision, and affirming Circuit Court 
of Appeals for the Fourth Circuit, 38-2 ustc J 9360, 97 Fed. (2d) 
431, which reversed Board of Tax Appeals memorandum de- 
cision.—U. S. Supreme Court, in Guy T. Helvering, Commis- 
sioner of Internal Revenue v. Donald H. Owens and Marion 
Haviland Owens. Amedeo Obici and Mrs. Amedeo Obici v. Guy 
T. Helvering, Commissioner of Internal Revenue. Nos. 180, 
318; October Term, 1938. i 


Contributions—Limitation on Deduction—Capital Net Loss 
(1932).—The 15 per cent deduction for charitable contribu- 
tions under Sec. 23 (n) of the 1932 Act is to be computed on 
the taxpayer’s net income computed without regard to a 
capital net loss, as to which special provision is made by Sec. 
101 (b). 

Affirming Court of Claims decision reported at 38-1 ustc 
{ 9236, 22 Fed. Supp. 964.—U. S. Supreme Court, in United 
States v. Frederick Pleasants. No. 169, October Term, 1938. 







Transferee—Limitation Period under 1926 Act.—Dissolved 
corporation’s 1920 taxes were assessed against a transferee 
stockholder on February 14, 1931, by jeopardy assessment. 
The stockholder had died in March, 1929. This suit, insti- 
tuted on May 6, 1932, against the transferees of the deceased 
stockholder, was filed too late. The jeopardy assessment 
against the stockholder in 1931 did not start a six-year col- 
lection period within which to start this suit, since there was 
no assessment against any of the defendants in this suit. 
Moreover, the assessment of February 14, 1931, was made too 
late. Although timely appeal had been filed with the Board 
by the stockholder from a deficiency notice dated April 15, 
1926, and although the assessment period was suspended 
while the Commissioner was prohibited from making the ap- 
peal, suspension of his authority to assess did not continue 
indefinitely after the death of the stockholder, where no sub- 
stitution of parties was made in the Board proceeding, and 
where more than a reasonable time had expired after the 
death of the stockholder without request by the Commis- 
sioner for dismissal of the Board proceedings. Two dissents. 


Affirming Circuit Court of Appeals, Seventh Circuit, 38-1 
ustc J 9027, 94 Fed. (2d) 81, which aff’d the District Court.— 
U. S. Supreme Court, in United States v. Continental National 
Bank and Trust Company, Trustee u/w of James Duggan, De- 
ceased et al. No. 22, October Term, 1938. 
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Appellate and Lower Courts 


Affiliated Corporations—Assessment against Wrong Mem- 
ber—Effect.—In 1918, the plaintiff corporation and another 
corporation (“Paper Co.”) filed a consolidated return. No- 
tice of a deficiency assessment against the Paper Co., the oper- 
ating company, was sent to the plaintiff company, and was 
paid by it from funds furnished by the Paper Co. It is held 
that the latter has no standing to recover the tax so paid 
because in reality the tax was not paid by it. The Court re- 
fuses to sanction recovery on the technical ground that the 
assessment was not made against the real taxpayer.—uw. S, 
District Court, Western Dist. of Virginia, at Roanoke, in 
Hammermill Securities Corp. v. John C. Noel, Collector of In- 
ternal Revenue. 


Association—Taxability as Corporation.—The “salient fea- 
tures” of the instant trust were that it was created and main- 
tained as a medium for carrying on a business enterprise of 
owning, managing, leasing, and selling real property, and 
sharing the gains therefrom; that title to its property was 
held by a trustee as a continuing entity; that its management 
was centralized; that death of the beneficiaries did not ter- 
minate its existence; that the beneficial interests were trans- 
ferable; and that the liability of the participants was limited. 
It is held that the trust was a business trust properly taxed 
as a corporation for 1933. 


Affirming Board of Tax Appeals memorandum decision.— 
U. S. Circuit Court of Appeals, Ninth Circuit, in Title Insur- 
ance and Trust Company, Trustee of the Taft Building Land 
Trust ee No. B-7620) v. Commissioner of Internal Revenue. 
No. 8886. 





Basis of Property Transmitted at Death.—Included in the 
property of a decedent who died in 1914 were certain shares 
of stock. The stock, part of the residuary estate, was turned 


over to the trustees by the executors in 1915. In 1920 this 
stock was exchanged for preferred stock of a related corpo- 
ration. Pursuant to the terms of the trust part of this stock 
was distributed to taxpayer in 1921. In 1932 she sold some 
of the shares. The Commissioner maintained that the basis 
for gain on the sale was the value of the predecessor shares 
at the time of their distribution to the trustees in 1915. It is 
held that under Sec. 113 (a) (5), 1932 Act, the basis is the 
value of the shares at the time of their actual distribution to 
taxpayer in 1921. One dissent. 

Affirming Board of Tax Appeals memorandum opinion.— 
U. S. Circuit Court of Appeals, First Circuit, in Commissioner 


of Internal Revenue v. Alla W. Libbey. No. 3338, October 
Term, 1938. 


Capital Stock Tax—Mortgage Loans and Title Insurance. 
Taxpayer, a New York corporation organized under New 
York State insurance laws and subject to the regulations of 
the New York State Insurance Department, is not exempt 
from capital stock tax for the years ending June 30, 1933, and 
June 30, 1934, where it is found that, although for purposes 
of state control, the taxpayer is an insurance company, yet 
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the business of loaning money was not subordinate to the 
insurance element of the taxpayer’s business. Where tax- 
payer's income derived from insurance premiums was not its 
principal source of income in either of the tax years, exemp- 
tion is denied. 


Reversing on the first cause of action (1933) and affirming 
on the second cause of action (1934) District Court decision 
reported at 38-1 ustc J 9036, 21 Fed. Supp. 366.—U. S. Circuit 
Court of Appeals, Second Circuit, in Empire Title & Guaran- 
tee Company v. United States. 


Depletion Allowance Denied.—Depletion is denied on down 
payment of $137,500 received upon assignment of an oil 
lease and equipment by the owner for $137,500 cash and 
$137,500 to be paid from production. The cash payment was 
not in the nature of an advance royalty or bonus.—U. S. 
District Court, Southern Dist. of California, Central Division, 
in Elliot Petroleum Corporation v. United States. No. 7077-H. 


Donor’s Taxes—Donee’s Liability —The evidence showing 
that the transfer by the decedent to his wife and sons of a 
bank account rendered him insolvent, it is held that the prop- 
erty transferred was impressed with a trust whereunder the 
— became liable for unpaid income taxes of the de- 
cedent. 


Affirming District Court decision.—U. S. Circuit Court of 
Appeals, Ninth Circuit, in Mary H. Wilson, Winfred T. Wilson 
and Francis A. Wilson v. United States. No. 8875. 


Dues and Initiation Fees Taxes—Bankruptcy—Priority.—A 
bankrupt golf club, in order to forestall disruption of its club 
membership, agreed to pay the taxes due from its members 
under Sec. 413 (a) of the 1928 Act for the period November, 
1929 to August, 1931. The Government agreed to forego any 
direct action against the members. Consideration being 
shown, the liability became a direct obligation of the club. 
The lower Court held that the Government’s claim to the 
taxes, but not to interest thereon, is therefore entitled to 
priority, the obligation of the club not including the payment 
of interest. The instant Court holds that the evidence estab- 
lishes that the agreement to pay the taxes was accepted by 
the proper authorities of the bankrupt club, and affirms the 
lower Court. 


Affirming District Court decision, 22 Fed. Supp. 266.—U. S. 
Circuit Court of Appeals, Second Circuit, in Gilbert T. Sug- 
den v. William Shaffer, Trustee. 


Estate Tax—Value of Close Corporation Stock.—The Court 

remands this case for a new trial as to the value at decedent’s 

death of certain stock owned by him in a 

closely held corporation. The trial court is 

directed to take into consideration: (1) Dece- 

dent’s fractional share of the net worth of 

the corporation; (2) expense of liquidating 

its assets; and (3) the earning power and 
dividend-paying capacity of the stock. 

Reversing and remanding District Court 

decision at 38-2 ustc J 9331.—U. S. Circuit 

Court of Appeals, Second Circuit, in 

Caroline Weber, Exrx., Last Will and Testament of John W. 

Weber, Deceased v. Almon G. Rasquin, Collector of Internal 

Revenue, First Dist. of N. Y. 


Excise Tax on Automobile Parts.—Plaintiff is taxable on 
that part of its sales of automobile connecting rods which 
represented used or worn-out connecting rods which were 
re-babbitted by plaintiff and sold on the same basis and under 
the same warranties as those produced from entirely new 
materials. Sales price of such rods should not be reduced 
by the allowance made by plaintiff for used connecting rods 
traded in by its customers.—U. S. District Court, Northern 
Dist. of Illinois, in Clawson & Bals, Inc. v. Carter H. Harrison, 
— of Internal Revenue, First Dist. of Illinois. Law No. 


Gift Tax—Date of Gift from Incompetent’s Estate—By 
court order, before June 6, 1932, the effective date of the gift 
tax statute, appellant was required to make certain payments 
from the incompetent’s property to a daughter and to the 
guardian of her three grandchildren. Holding that the entry 
of the order did not transfer the subject matter of the gifts 
(though it created rights to have transfers made in the fu- 
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ture), and that the fulfillment of the order brought about 
transfers of the property after the statute was in force, the 
Court overrules appellant’s contention that compliance with 
the order was but a ministerial act in making payment of a 
gift completed at the time of the order. The transfers were 
therefore subject to tax. 

Affirming District Court decision reported at 38-2 ustc 
{ 9377, 23 Fed. Supp. 831.—U. S. Circuit Court of Appeals, 
Second Circuit, in City Bank Farmers Trust Company, Admr., 
Goods, Chattels and Credits of Helen Hall Vail, Deceased v. 
James J. Hoey, Collector of Internal Revenue, Second Collection 
Dist. of N. Y. 


Board of Tax Appeals 


Amounts Received for Stock and Agreements Not to Com- 
pete—Taxability—In 1931, petitioners, who were officers, di- 
rectors, and employees of the Checker Taxi Company of 
Chicago, entered into an agreement with the Cab Sales and 
Parts Corporation through its legal representative, by which 
they sold to the latter all their stock in the Taxi company 
and agreed to withdraw from the company and to secure the 
withdrawal also of all the directors, supervisors, and minor 
officials of the Taxi company. They also agreed not to 
engage in a competing business within 100 miles of Chi- 
cago for a stated period. As consideration for this agree- 
ment, they received $437,500 for the stock 
and $400,000 for the agreement to withdraw, W/Ai,sean 
out of which latter sum they paid $143,166.50 Wi) 
to other employees to secure their with- Bi | 
drawal. Of the $837,500 total consideration, “iG 
$400,000 was received in cash and $437,500 in Sgr? _- 
notes payable at stated intervals within 36 
months, without interest, and secured by 
Taxi company stock. There is held to have 
been but one transaction and not two, and 
the Commissioner’s determination that the notes were worth 
face value is not controverted by the evidence, though the 
makers defaulted in 1932. The $143,166.50 may be offset 
against the consideration received.—Robert E. McLaughlin v. 
Commissioner; Max Raifman v. Commissioner; Harry I. Gor- 
don v. Commissioner; Joseph R. Roach v. Commissioner, 
Decision 10,550-B [CCH]; Dockets 79009, 89865-89867. Mem- 
orandum opinion. 


Assigned Income—Taxability to Assignor.—The decedent 
executed a declaration of trust of his entire interest in a law 
partnership for the benefit of himself, his wife and two sons. 
It is held that the declaration of trust operated merely as an 
assignment of future income which makes the assignor liable 
for tax on the income assigned. Lucas v. Earl, 281 U. S. 111, 
2 ustc J 496; Burnet v. Leininger, 285 U. S. 136, 3 ustc J 909, 
followed.—Estate of Sidney S. Gorham, Sidney S. Gorham and 
Willett N. Gorham, Exrs. v. Commissioner, Decision 10,542 
[CCH]; Docket 83214. 38 BTA —, No. 190. 


Corporate Expenses—Payment by Shareholder—Alloca- 
tion.—Petitioner, who was an investment banker was liable 
until April 30, 1931, for the rental of office space which he 
permitted other corporations, which were controlled by him, 
to use. Thereafter and until May 1, 1932, petitioner entered 
into another lease for office space and again permitted the 
corporations to use such space. Other corporate expenses 
during this period were paid by petitioner. It is held that as 
to 1931, the expenses prior to April 30 were incurred in regu- 
larly carrying on a business by petitioner and are deductible, 
but thereafter and until May 1, 1932, only one-third thereof 
is allocable to and deductible by him.—Arthur S. Kleeman and 
Alice Pentlarge Kleeman v. Commissioner, Decision 10,546-B 
[CCH]; Docket 79627. Memorandum opinion. 


Deduction—Attorney’s Fees Paid by Minor’s Guardian.— 
An item of $10,000 paid by the guardian of the property of 
an infant on account of legal services rendered to the guardian 
over a period of years by a law firm of which the guardian 
was a member was for personal services and not deductible as 
a business expense. The deductions available to an infant 
taxpayer under guardianship are the same as those allowed 
an adult. But the ward in this case was not engaged in car- 
rying on a trade or business either personally or through the 
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guardian.—Gloria Laura Vanderbilt, by Thomas B. Gilchrist, 
General Guardian of Her Property v. Commissioner, Decision 
10,550 [CCH]; Docket 84506. 39 BTA —, No. 6 


Deduction Denied—Whether Business Expense—Insurance 
Premium on Life of President of United States——Where a 
partnership, dealers in securities, took out a policy of insur- 
ance from an English company on the life of the President of 
the United States for the purpose of protecting their holdings 
in securities against possible loss if the President should die 
within a certain period, it is held that the premiums paid are 
not deductible as ordinary and necessary expenses of carrying 
on their business under section 23 (a), Revenue Act of 1932. 

Leech concurs only in the result. Smith dissents, with 
opinion to the effect that the expense is comparable to that 
of a premium on a casualty insurance policy and therefore 

deductible.—Herman Goedel v. Commissioner, 
<a 7% Decision 10,545 [CCH]; Docket 84118. 39 
é Secle . ry Yr 
A n> BTA —, No. 1. 
ATE Ee? 
11 he 


Trust Income—Taxability to Grantor.— 
The grantor of a trust who reserved a power, 
first in conjunction with her husband and 
after his death alone, to require the trustee 
to distribute to herself the trust principal, 
including a portion of the income which was to be accumu- 
lated, was taxable on the income accumulated under Sec. 16/7, 
Revenue Act of 1934. 

The trust agreement (under which the grantor reserved a 
power, in conjunction with her husband, to require the 
trustee to distribute to herself the trust principal, including 
four-fifths of the income which was to be accumulated), was 
amended to direct the payment of part of the principal and 
part of the income for one year to an educational institution. 
Since the payment was not made by exercise of the grantor’s 
power to require distribution to herself, she did not con- 
structively receive the amount of the income paid and it is 
not taxable to her. 

Leech concurs in result only. Arundell dissents, with opin- 
ion to the effect that the income in this case is not held for 
future distribution to the grantor.—Mary Ryerson Frost v. 
Commissioner, Decision 10,537 [CCH]; Docket 88891. 38 
BTA —, No. 184. 


a 


Withholding—Payments to Foreign Broadcasting Com- 
pany.—Taxpayer made payments in 1934-1936 to a foreign 
broadcasting company for use of its facilities. The Com- 
missioner contended that taxpayer was liable as withholding 
agent on amounts paid to the foreign corporation. The 
Board holds that the question of whether radio broadcasting 
by a foreign corporation in a foreign country designed for 
listeners in the United States constituted engaging in busi- 
ness in the United States need not be decided in this pro- 
ceeding because, if it did, the statute requires no withholding 
of tax due from it, while if it did not, the foreign corporation 
had no income from sources within the United States and 
no tax would be due. 

Smith concurs specially, with opinion to the effect that the 
Board should decide in this case that a foreign corporation 
does not transact business within the United States simply 
by broadcasting a program from a foreign country designed 
for reception by listeners in the United States.——Thelma 
Yount v. Commissioner, Decision 10,544 [CCH]; Dockets 
87404, 89595. 38 BTA —, No. 192. 


Worthless Stock.—Petitioner’s investment in a realty hold- 
ing company is not deductible as a loss in 1933 where the 
realty company was still in existence as a going corporation 
in 1938 at the time of the hearing, and the only evidence as 
to worthlessness of the stock was that the company lost 
one of its largest properties in 1932 through foreclosure, and 
at the close of that year its liabilities exceeded the value of 
its assets. There was no identifiable event which would fix 
the loss on investment in the corporation as having occurred 
in 1933.—Meyer Kraushaar v. Commissioner, Decision 10,547-A 
[CCH]; Docket 86933. Memorandum opinion. 


Bureau of Internal Revenue 


Business Expenses—Treatment for Federal Income Tax 
Purposes of Carrying Charges on Whisky in Bond.—The M 
Company, filing returns of income on the accrual basis, is 
engaged in the wholesale liquor business. In the course of its 
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business the taxpayer purchases certificates for whisky stored 
in bonded warehouses. During the period in which such 
whisky is stored, there are charges for storage, moving, 
taxes, etc., accruing against the whisky. The following in. 
formation is given regarding the certificates purchased: Title 
to the whisky rests in the holder of the certificates. Charges 
against the whisky are accrued monthly and yearly and are 
assessed against the certificates. Considerable trade has de 
veloped in the purchase and sale of such certificates. Certif- 
icates are unregistered and warehouses or distilleries do not 
know at any given time the identity of the holders thereof, 
Charges against the whisky may accrue over a period of 
years and may amount to considerable sums, but, as a matter 
of practice, such charges are not paid by certificate holders 
until such time as the whisky is withdrawn, at which time all 
accrued charges must be paid. In other words, charges as- 
sessed against certificates are not paid, nor is actual payment 
required, until the whisky is withdrawn by the ultimate 
holders of the certificates. At the time of withdrawal, all 
such charges can be accurately determined and paid, and it 
is not until that time that the holders of the certificates are 
definitely known by the person storing the whisky. The 
question presented is whether such charges should, for fed- 
eral income tax purposes, be accrued and deducted by the 
taxpayer as business expenses for the year in which such 
charges against the whisky are made by the bonded warehouse 
or whether such charges should be added to the cost of the 
whisky. 

On the basis of the foregoing, it is held that, for federal 
income tax purposes, in the event the whisky is withdrawn, 
such charges should be added to the original cost of the 
whisky and should not be treated as ordinary business ex- 
penses. In the event the certificates are sold or otherwise 
disposed of, gain or loss resulting therefrom should be taken 
into account as of that time, but since such charges are not 
paid by the seller of the certificates and are not collectible 
from him, they do not constitute a proper deduction to him 
or a part of the cost of his certificates.—/. T. 3240, 1938-52- 
9649 (p. 2). 


Deductions from Gross Income—Taxes Generally.—A pur- 
chaser of real estate in Virginia, in which State real estate 
taxes accrue for the entire year on January 1, is not entitled 
to a deduction for any taxes assessed for the first calendar 
year in which he owns the property, even though by the 
terms of the contract of sale the taxes are apportioned be- 
tween the vendor and vendee as of the date of sale. Any 
part of the taxes for the first calendar year paid by the pur- 
chaser should be added to the cost of the property.—!. T. 
3241, 1939-1-9661 (p. 2). 


Disallowance of Deductions for Unpaid Expenses and In- 
terest—Section 24 (c) of the Revenue Act of 1936, as added 
by section 301 of the Revenue Act of 1937, does not prohibit 
the deduction by A as ordinary business expenses of the 
amounts of accrued salaries payable for 1937 to his sons for 
services rendered by them in that year, where such amounts 
were credited in 1937 to the sons’ accounts without limita- 
tion or restriction and were returned by them 
as income constructively received for that 
year.—I. T. 3242, 1939-2-9664 (p. 2). 


Exemptions — Religious, Charitable, etc., 
Corporations.—The M Association, which 
operates a cemetery for the benefit of several 
churches which are entitled to exemption 
from federal income tax under section 101(6) 
of the Revenue Act of 1936, is also entitled to exemption 
from such tax under that section of the Act.—G. C. M. 20853, 
1938-51-9644 (p. 2). 


Head of Family—Personal Exemption.—A, who contrib- 
uted the greater part of the amount expended in 1936 for the 
maintenance of the home and the support of the family con- 
sisting of his father, mother, two minor brothers, and him- 
self, is not entitled to a personal exemption of $2,500 as head 
of a family nor to a credit for dependents, since he did not 
have the “right to exercise family control,” his father’s in- 
come, though less than A’s income, was available for family 
support, and the members of the family can not be said to 
have been dependent on him chiefly for support.—G. C. M. 
20921, 1939-2-9665 (p. 4). 
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